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TRANSACTIONS 



TENTH ANNUAL MEETING 



American Bar Association, 

HBLD IN 

Putnam Kftasic Hall, 

SARATOGA SPRINGS, NEW YORK, 

August 17, 18, and 19, 1887. 



Wednesday y Augud 17, \0 A. M. 

C. C. Bonney, of Illinois : 

Gentlemen of the American Bar Association, in behalf of 
the Executive Committee, I ask you to come to order, and 
listen to the address of your President, Thomas J. Semmes, 
of Louisiana. 

The President of the Association, Thomas J. Semmes, of 
New Orleans, La., then delivered the opening address. 

(See Appendix.) 

C. C. Bonney : . 

Mr. President, the death of Judge Poland and the absence in 
Europe of Mr. Rawle, our Treasurer, and Professor Baldwin, 
another member of the Executive Committee, left but one 
elected and one ex officio member of the Executive Committee 
to attend this present annual meeting. Under our Constitu- 
tion three courses were open to us. We constitute a legal 

(11) 
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quorum for the transaction of business, and we have authority 
to proceed and fill the vacanciesf in this Committeei but we 
have felt unwilling to take either of those courses and have 
preferred rather to submit to you in the form which we have 
prepared the matter of filling the Executive Committee for 
presenf action. We were unwilling, after his long and faith- 
ful service, to treat the office of Professor Baldwin as vacated 
by his absence in Europe, where he and Mr. Rawle, with our 
former President, Mr. . Phelps, and Mr. Field, Judge Pea- 
body, and perhaps some others^ have been in attendance upon 
the International Law Association. We were unwilling to 
seem to forestall the action of the Association in reference to 
the filling of the vacancy created by Judge Poland's death. 
We invited our President to act with us, as he did on yester- 
day, and the result was an agreement to submit to you the 
following proposed amendment to the Constitution : 

Art. III. 

Strike out all following the words, " Executive Commit- 
tee," and insert the following : " Which shall consist of the 
President, the last ex-President, the Secretary, and the Treas- 
urer, all of whom shall be ex officio members, together with 
three other members to be chosen by the Association, and the 
President, and in his absence the ex-President, shall be the^ 
Chairman of the Committee." 

As a member of the Executive Committee, I may say that 
we have felt that heretofore the Executive Committee has 
been too permanent a body, and that it ought to have intro- 
duced into it some members of the Association who would be 
changed from year to year, lest there should be too much 
tendency on the part of the Committee to act according to set 
notions. It seemed to us, therefore, that to pursue the usual 
course of making the President of the body ex officio chairman 
of the Executive Committee was wise, and that to add to him 
the retiring President, so that the Executive Committee would 
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have the aid of their counsel and experience^ would be per- 
haps the best practical arrangement. 

If it shall be your pleasure to accept this action which we 
propose, our President and the ex-President, Mr. William 
Allen Butler, of New York, will immediately enter upon 
their duties as members of your Execiftive Committee. 

In this connection another matter has been called to our 
attention, in regard to which we offer a slight amendment. 
It has seemed to us that it would be a becoming courtesy to 
make the ex-Presidents of this body honorary meml>ers of it ; 
we therefore recommend the adoption of t^e following amend- 
ment to Article IV ; add the following words : 

^^ All ex-Presidents shall be enrolled as honorary mem- 
bers." 

Mr. President, we submit this matter to the Association for 
its action. 

The President : 

The proposition is open for debate if any gentleman desires 
to address the Association. If not, we will take up the first 
proposition, which is the one in reference to the Executive 
Committee. Article III now reads as follows : " The fol- 
lowing officers shall l)e elected at each annual meeting for the 
year ensuing : A President (the same person shall not be 
elected President two years in succession), one Vice-Presi- 
dent from each State, a Secretary, a Treasurer, a Council, 
consisting of one member from each State (the Council shall 
be a standing committee on nominations for office), an Execu- 
tive Committee, to be composed of the Secretary and Treas- 
urer, together with three members to be chosen by the Asso- 
ciation, one of whom shall be chairman of the Committee." 
Now, the proposed amendment is as follows : Strike out 
all following the words " Executive Committee," and insert 
the following, ^' which shall consist of the President, the last 
ex-President, the Secretary, and the Treasurer, all of whom 
shall be ex officio members, together with three other mem- 
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bers to be chosen by the Asfsociation ; and the President, and 
in his absence the ex-President^ shall be chairman of the 
Committee/^ 

The amendment was then adopted. 

The President : 

The next amendment to the Constitution is Article IV. 
Append the following words : 

" All ex-Presidents shall be enrolled as honorary mem- 
bers.^' 

Skipwith Wilmer, of Maryland : 

I would ask, Mr. President, that that lay on the table 
temporarily. I am sure, sir, that I feel as deeply as any one 
the debt which we owe to our ex-Presidents, but we meet 
here without any distinction in class, and the idea of creat- 
ing a class of honorary members, which may be increased 
hereafter by the addition of gentlemen who have not served, 
is a matter that might be very properly considered with 
some deliberation by the Association. I think it a wise 
thin^, therefore, to let that rest until we can consider it 
a little more fully than we would be able to do this 
morning. 

I therefore move you, sir, that this second amendment lay 
on the table temporarily, to be taken up at any time when 
the Association is ready to take it up and consider it. 

Robert D. Benedict, of New York : 

I second it. 

Carried. 

The President : 

The next business in order is the nomination and election ' 
of members. 

George G. Wright, of Iowa : 

Mr. President and gentlemen of the Association, as Chair- 
man of the Greneral Council I am instructed to present for 
membership the following names: 

{See Lid of Members deded, at the end of tlie Minutes of the 
Proceedings,) 
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Walter George Smith, of Pennsylvania : 

I 8ee that the next business on the programme is the elec- 
tion of the General Council, Before that is done I move 
that a recess of ten minutes be taken to enable the gen- 
tlemen present to decide upon the members of the Greneral 
Council from their States. 

Rufus King, of Ohio : 

I second that motion. 

Carried. 

(A recess was then taken for ten minutes.) 

After Recess. 

The President : 

The names of the States will be called by the Secretary, 
and then gentlemen will announce the names of the General 
Council. 

The Secretary : 

Mr. President, by the Constitution we have certain dele- 
gates who are entitled to membership here, and it seems to 
me that before the call of (he Council it would be right that we 
should know who are delegates here, and if it would be in or- 
der, sir, I proceed to read : We have from Michigan, Greorge 
W. Moore ; from Tennessee, W. C. Folkes, Robert L. Morris, 
and X. Wheeler; from Georgia, Hoke Smith; from Kansas, 
A. L. Redden. These gentlemen have the same rights as 
other members in the meeting. It may be that there are in 
some cases no members present except the delegates — they 
have the same rights as other members. 

The President :* 

Now, Mr. Secretary, call the list of States. 

The General Council was then elected. 

Walter George Smith : 

On behalf on Francis Rawle, who is absent, I desire to 
submit the Treasurer's report. 

(See the Report at the end of the Minutea,) 
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The report was received and approved and ordered 
printed. 

The Association adjourned to 8 o'clock p. M. 



Evening Session. 

The President : 

The Association will come to order. The first business 
this evening is the report from the Secretary. 

The Secretary : 

Before I proceed with my report, Mr. President, there is 
a matter that ought to precede that. We have James L. 
Orr present at this meeting as a delegate from South 
Carolina. 

Mr. President, this Association now has seven hundred 
and forty members. The recapitulation of the whole num- 
ber is on page 150 of the Annual Report, showing thirty- 
seven States and two Territories, Colorado being the only 
State not represented in our membership. 

Several matters were referred to committees at the last 
meeting, the list of business of which will be found on page 
551. We may expect to hear from the Committee of Juris- 
prudence and Law Reform about the approbation of the bill 
introduced in the United States Senate by Senator Cockrill, 
providing for the appointment of a commission to prepare a 
Federal code of procedure, recommended strongly by Mr. 
Justice Miller, of the United States Supreme Court, or any 
bill having a similar object in view. 

We may expect to hear from the Committee on Judicial 
Administration and Remedial Procedure in regard to a reso- 
lution referred to it, presented by Mr. Borcherling, of New 
Jersey, last year, which reads thus : ^^ That this Association 
recommends to Congress the passage of an act creating a 
penal colony of the United States, and to which each of the 
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States and Territories of the United States shall have the 
right and power to convey all such criminals as may have 
been convicted twice, and whose sentence shall be not less on 
the second conviction than five years' penal service," 

A resolution of Mr. Willis, of New York, referred to the 
Committee on Publication, in r^ard to the printing a report ' 
of the Committee on Delay and Uncertainty, met with the 
response from the Committee that they thought it not advisa- 
ble to print anything more on that subject, as very much had 
already been printed, 

A resolution of Mr. Earle, of the District of Columbia, 
relating to the relief of Congress from the necessity of pri- 
vate legislation, was referred to a committee of five, of which 
committee Mr. Earle was the Chairman. 

A resolution of Mr. Bonney, of Illinois, relating to uni- 
formity of practice in the United States, with a draft of pro- 
posed bill, was referred to the Committee on Judicial 
Administration and Remedial Procedure; also a draft of 
proposed bill to regulate inter-State debts and collections 
under the power to regulate commerce among the several 
States, was referred to the Committee on Commercial Law; 
also a draft for a proposed bill for courts of arbitration of 
the United States, which was referred to the Committee on 
Jurisprudence and Law Reform. 

A resolution of Mr. Wagner, of Pennsylvania, relating to 
a national bankrupt law, referred to the Committee on 
Commercial Law. 

A resolution of Mr. Green, of Ohio, referred to the Com- 
mittee on Jurisprudence and Law Reform, relating to the 
publication and sale of State reports. Those matters are ex- 
pected to come before this meeting by the reports of the 
various committees. 

The usual programme of the proceedings has been printed, 
and is in the hands of the members. 

At every meeting of the Association large numbers of 
members do not register — probably through mere neglect — but 
2 



Digitized by VjOOQIC 



18 GENERAL MINUTES. 

I take the greatest pain to endeavor to persuade them to do 
so. Tlie register is on the table here daring the meetings of 
the Association, and it is at our reception-room in tlie Grand 
Union Hotel at other times. The newly elected members are 
particularly requested to register. AH, indeed, ought to do 
so for the various uses which flow from that registry. We 
desire to know where gentlemen are and if they are in the 
city, and there are other matters to which I desire to give 
answer if I have the opportunity. I, therefore, again say 
that it is very desirable that gentlemen should all register. I 
hope that no one will neglect it. 

Gentlemen are particularly requested to use the reception- 
room at the Grand Union Hotel for the purpose of becoming 
acquainted with each other, and indulging in such conversation 
as pleases them. That is one of the uses of the Association. 

That is the end of my report, Mr. President. 

The President : 

The next business in order is a paper to be read by Henry 
Jackson, of Georgia, on "Indemnity the Essence of Insur- 
ance; Evil Consequences of Legislation Qualifying this 
Principle." I introduce to the Association Mr. Jackson, 
who will now present this paper. 

Mr. Jackson then read his paper. 

(See Appendix,) 

George G. Wright, of Iowa : 

The General Council had a meeting at half past seven 
o'clock and agreed upon a number of recommendations for 
membership in the Association. The list had not been pre- 
pared at the time of assembling this evening, and, therefore, 
could not be announced then. It is now prepared and the 
Secretary will be good enough to read the list agreed upon by 
the General Council of the names we recommend for mem- 
bership. 

The Secretary : 

Mr. President, we have the pleasure of presenting forty- 
one new members. 
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The list was read and all were elected. 

(See Lid of Members elected at the end of the Minxdea.) 

The President : 

There being no discussion as to the paper read by Mr. 
Jackson, the next business in order is the discussion on the 
report made in 1886 bj the Committee on Judicial Adminis- 
tration, as to indeterminate sentences fox convicted criminals. 
I would request gentlemen at this point when they address 
the Chair to please state their names and the State from 
which they come so as to avoid confusion. 

Robert D. Benedict, of New York : 

The resolution, Mr. President, which was offered last year 
by the Committee and was laid over for action until this 
present meeting is brief, and I will read it : 

*^ Resolved, That in the judgment of this Association the 
system of liberating convicts on parole requires better safe- 
guards than those which are provided by the legislation in 
the States of New York and Ohio on that subject, so as to 
secure the retention of paroled prisoners more effectually 
within the supervision ana control of the prison authorities, 
and keeping them strictly within the limits of their respective 
States. The dispersion of criminals by the authorities of a 
State in other States or countries should never be permitted.^' 

j This appears on page 318 of the proceedings of last year. 

I desire to state in relation to this matter that, as was seen 

i by the address of the President this morning, two other 

States have passed laws in relation to this matter during the 
past year. The provisions of those laws, however, have not 
been trought to the attention of the Committee, and we were 
not able to make any change in our recommendation by 
reason of that legislation. Our report, as you see, refers 
simply to the 'legislation of New York and Ohio. I under- 
stand from my colleague, Mr. King, of Ohio, that some ob- 
jection was urged on behalf of the authorities of Ohio to 
what was said in our report in relation to the situation of 
things there as not being as well guarded even as it is in the 
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State of New York. The law in relation to both States on 
that point was substantially the same — namely, that this 
paroling of prisoners was to be such as to keep them within 
the control of the prison authorities, and that it was to be 
done under rules and regulations adopted by the prison 
authorities. And it would seem that the rules and regulations 
which were adopted by the State of Ohio did cover this very 
point which we pointed to in our resolution — namely, the 
dispersion of criminals from one State into other States, for 
the parole which was given in the State of Ohio always con- 
tained in it the clause that the criminal was not to go beyond 
the limits of the State, and, of course, if he did go, it was an 
escape from justice, and he might be pursued and restored by 
the ordinary method of judicial procedure. But, as the mem- 
bers of the Association will see, that, after all, was a matter of 
regulation and not a matter of law. Our recommendation is 
that it should be made more closely a matter of law, because 
under the same wording of the statute in the two States, in Ohio 
by a regulation they confine their parole prisoners within the 
limits of the State, and in New York they do not. And the 
fact remains, as was stated in our report, that out of the 
one thousand two hundred and fifty prisoners who have been 
paroled in the State of New York two hundred and fifty- 
four have been dispersed among other States and countries 
than the State of New York. The Committee still adhere to 
the expression of their opinion that it is a thing that ought 
to be guarded against, and ought to be guarded against by law, 
and on that account I move the adoption of the resolution of 
the Committee. 

The President : 

The resolution is open for debate, gentlemen. 

Augustus O. Bacon, of Georgia : 

I am not prepared to debate this question, nor am I pre- 
pared to give a satisfactory vote upon it. It is a subject, I 
presume, which has met with investigation at the hands of 
the Committee satisfactory to themselves, and the only object 
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I have in rising is this : It appears to me to be a matter very 
largely of local interest, and I do not think it has been a 
custom of this Associatiop to make recommendations to par- 
ticular States as to statutes which they should pass. We are 
here representing thirty-eight States, and we are supposed to 
deal only with subjects of general interest and of general ap- 
plication to those things which concern the administration of 
the law in our various States. Now, if forced to vote upon 
this subject, I will be compelled to vote in the negative, 
simply because that is the safe course when one is not fur- 
nished with sufficient information to enable him to vote with 
the affirmative ; and the only object I have in addressing the 
Chair is to call the attention of the Association to this fea- 
ture of the case. If it is a matter of local interest, it does 
not appear to me to be a proper subject for action by this 
Association. There is but one feature, so far as I was able 
to gather from the remark of the gentleman who offered the 
resolution, which has any interest outside of the particular 
State in which the registration was recommended, and that is 
the feature alluded to of the fact of the dispersion of some 
of these criminals outside of the State in which this legisla- 
tion is desired. If the matter of prison regulation is to be 
gone into at all it strikes me that this is an extremely limited 
view to take of the matter. The matter of prison regulation 
is a very vast subject. It is one in which there can be, un- 
doubtedly, very great reform, very great improvements— one 
which, doubtless, needs very great reforms and improve- 
ments. But, sir, it does not appear to me to be the proper 
province of this Association to single out one isolated fea- 
ture of prison regulation which, so far as we have any infor- 
mation, is limited to two or three States ; and for us, a high 
representative body (at least we so appear to this nation), 
upon this slight information, to be giving our solemn judg- 
ment and our solemn advice to the State of New York as to 
what she should do, — for one, Mr. President, I am not pre- 
pared to do it. I repeat, I do not rise for the purposes of 
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discussing the merits of the resolution, because I have not 
the information which would enable me properly so to do. I 
cannot give anj information to this ^sociation. But it does 
occur to me that we are overstepping the bounds if we 
endeavor to utter our solemn conviction upon a subject upon 
which we have not had the proper light ; and I think, fur- 
ther, that we will be, to a certain extent, depreciating the 
high functions which we should perform when we assume to go 
into the various States and examine into their specific legisla- 
tion, and, upon the slightest of information, assume to give 
them advice as to what particular legislation may be needed 
in their case. Now, sir, while I am not prepared to say 
but what it may be a proper resolution, I must still vote in 
the negative. 

Rufus King, of Ohio : 

I should be very sorry, indeed, if the gentleman should 
vote under a misapprehension. The resolution does not pro- 
pose to give advice to the State of New York at all. It is 
a general subject referred to this Committee two years ago, 
and which is now becoming very important to all the States, 
as will appear by the fact stated by Mr. Benedict just now, 
that since this report was filed two States have adopted this 
system, and before the next session half a dozen other States 
will have adopted the same course. 

What are called indeterminate sentences have been adopted 
in only two of our States, and the meaning of them is this : 
That the judges, instead of fixing the limit of punishment, 
can make the sentence general. The convict is sentenced to 
the penitentiary without a time being fixed, the object being 
to give the prison authorities the power to fix his length of 
stay in the prison. The parole system .is supplementary. 
We all see how that system works in New York, where 
criminals under parole constantly dispersed into other States. 
Now, what the Committee complain of in this resolution is, 
that as New York has been made the dumping ground for 
criminals from Europe, she in turn has been dumping her 
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criminals upon her sister States. The prisons in which this 
system is adopted grade their prisoners into three classes. A 
convict goes into class No. 2. If he behaves himself, and 
gets no black mark, he is promoted ailer one year into class 
No. 3. If he misbehaves himself, he is put down into class 
No. 1. The inducement, therefore, to the criminal is to im- 
prove himself by good conduct. In Ohio, if he reaches the 
third class, and has served the minimum term which the statute 
has prescribed for the particular crime for which he is sent to 
the penitentiary, he is then said to be eligible for parole ; 
that is to say, if the prosecutor of the county will certify 
that the prisoner is a man of such and such character, and 
that this is his first offense, he can then be paroled. If the 
criminal can then secure a responsible person to say that he 
will employ him at wages and will be responsible for his 
good conduct, the criminal is then intrusted to his care to 
labor under the supervision of this man, not to depart from 
this man's employ, or go away without the permission of the 
prison authorities, and to report once every month precisely 
what he is doing, how much he has made during the last 
month, and generally what his situation is. 

The result is this : It has freed the State of Ohio to a very 
great extent of the difficulty in regard to prison labor. Sec- 
ondly, as a process of corrective punishment, it is undoubtedly 
far in advance of anything yet devised, as any man can see 
at once. The difference between the man who has been 
allowed to go out upon this system of parole and work him- 
self into a good position in life, and that of the convict who 
has served his time and then is turned out of prison, not 
knowing where under God's heavens he is to go, is very ap- 
parent. The object of the parole system is to relieve the 
prisoner from this condition of helplessness, and induce him by 
good conduct and the hope of pardon into a decent ]>o6ition. 

Now, then, I come back — sorry for having taken so much 
time. The Committee do not recommend the State of New 
York to change their statute, but they say : 
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^^Resoloed, That in the judgment of this Association the 
system of liberating convicts on parole requires better safe- 
guards than those which are orovided by the legislation in 
the States of New York and Ohio on that subject, so as to 
secure the retention of paroled prisoners more effectually 
within the supervision and control of the prison authorities, 
and keeping them strictly within the limits of their respective 
States. The dispersion of criminals by the authorities of a 
State in other States or countries should never be permitted." 

We do not undertake to dictate. I am, like the gentleman 
from Oeorgia, somewhat of a State-rights man, and I should 
not pretend to dictate to Georgia or any other State about 
that ; but we simply say it is the opinion of this Association 
that this thing is not right, and our advice is not to leave the 
law open to such abuse as this statute seems to have been per- 
verted to in New York. 

It is not necessary to trouble the Association further, or I 
would read the table, from which you would be surprised to 
see the extent to which this abuse has gone. There is an Ohio 
judge in the room now who has sent to the Ohio penitentiary 
two of these New York parole men in the past year. 
. Henry Wise Garnett, of the District of Columbia : 

In pursuing the line in which Mr. King has just spoken I 
think it right that the Association should hear the resolution 
under which we acted. In 1886 the following resolution was 
introduced, and it is the one under which the Committee 
acted: 

** That the Committee on Judicial Administration and Re- 
medial Procedure be instructed to inquire into the subject of 
indeterminate sentences of convicted criminals and to report 
to this Association at its next session the extent to which the 
practice of such sentences has been adopted, if at all, with 
their recommendations upon the subject." 

Now, I submit that this is certainly a general resolution, 
to single out no particular State — 
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Aagustas O. Baoon : 

Will the gentleman permit me to ask him a question? 

Henry Wise Gamett : 

Certainly, sir. 

Augustus O. Baoon : 

Were the statutes of the different States examined? 

Henry Wise Grarnett : 

Now, sir, I turn to the report of the Committee in 1886. 
The report begins at page 313 and runs to page 318. I don't 
propose to read it all. The Committee reports this in answer 
to the question which the gentleman just asked : " This prac- 
tice, so far as the Committee can ascertain, has been adopted 
in the States of New York and Ohio only. As the Ohio 
statute has been — " 

Augustus O. Baoon : 

I just beg the gentleman will give us specific information 
whether or not the statutes of the different States were 
examined. 

Henry Wise Gamett : 

They were, so far as we oould examine them. 

Augustus O. Bacon : 

Did you examine them ? 

Henry Wise Garnett : 

I cannot state whether we commenced with Maine and 
went to California. I know we procured all the statutes we 
oould. We had a year to examine them. We did make the 
examination, and the result that we came to is this : That 
we only found it in two States. Since then it has been 
adopted by two more. After the year's research, after the 
communication with each other, and after meeting and de- 
liberating with each other on this subject, we had only this 
information. If the gentleman has any other I would be 
happy to receive it. We, therefore, prepared and offered this 
resolution, which was laid over. Now, we picked out those 
States because they were all we could find. We had no de- 
sire to reflect on New York or Ohio. Mr. Benedict is from 



Digitized by VjOOQIC 



26 GENERAL MINUTES. 

New York and Mr. King from Ohio. We certainly did not 
desire to give them any bad prominence. I do not know 
but that the dispersion of criminals in other States might 
have been effected in some other manner. I have heard of 
a practice formerly in the State of Virginia of a whip- 
ping-post — which subject of the whipping-post, by the way, 
is to come up for discussion here. It has now been abolished 
in that State. They had an old justice of Alexandria who, 
we people in the District of Columbia were informed, had 
a practice when a man was sentenced to thirty lashes of 
only giving him fifteen, and discharging him with the ad- 
monition to come back the next week and get the other fifteen. 
The result was the man generally landed in the District of 
Columbia before night. So there may be other ways of dis- 
persing criminals besides this. We endeavored, however, to 
find this method in other States, and we reported that these 
were the only States in which we found it, and as we were 
directed to make a recommendation, this is the recommenda- 
tion that we made. 

Julius B, Curtis, of Connecticut: 

Mr. President, it has been said here in the recommendation 
of this Committee that this system which has been adopted 
in Ohio and in New York has also been adopted in two other 
States. I suppose they are the States to which the President 
alluded in his address, namely, Connecticut and Massa- 
chusetts. So far as Connecticut is concerned, I wish to 
say that they have adopted no such system. It was Pro- 
fessor Baldwin's idea of putting the mark of Cain upon 
prisoners who had been convicted twice and sentenced to 
State Prison which was adopted in Connecticut. It is not 
the parole system at all. When a man has been convicted 
twice and sent to prison he is to stay there forever. He can- 
not get away. It does not contemplate the Ohio system. It 
is a plan which in my opinion ought to be taken up and dis- 
cussed by all the States and by all the civilized communities 
of the world. 
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The President : 

The question is now on the adoption of the resolution. All 
those who are in favor of its adoption will say aye. 

Carried. 

The President : 

There being no other business before the Association, the 
meeting will stand adjourned until to-morrow morning at ten 
o'clock. 



SECOND DAY. 

Thursday^ August 18, 1887, 10 A. M. 

The President : 

The Association will please come to order. 

George G. Wright, Chairman of General Council, presented 
the names of two candidates for membership, who were 
elected. 

{See Lid of Members Eleded, at the end of the Minvies,) 

The Secretary : 

Mr. President, Mr. Wade also comes as a delegate from 
the Montana Bar Association. Mr. Henry Hitchcock repre- 
sents Missouri as a delegate. 

I have endeavored for some time past to collect names of 
the Presidents and Secretaries of the several State and local 
Bar Associations. If gentlemen present will be kind enough 
to hand them in to the Assistant Secretary at the table, I will 
have them printed in our next report. It is a means of dif- 
fusing information that may foe useful. 

John F. Dillon, of New York ; 

Since yesterday Mr. W. W. Guthrie, a del^ate from the 
State Bar of Kansas, has attended and is now present. I 
simply rise to make mention of the fact. 

The President : 

The business now in order is the delivery of the annual 
address. I introduce Mr. Henry Hitchcock. 
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The address was then read. 

(See Appendix,) 

The President : 

The next business in order consists of the reports from 
standing committees. The first committee of the list is the 
Committee on Jurisprudence and Law Reform. 

Henry Hitchcock, of Missouri : 

In the absence of Mr. Baldwin, the Chairman of the Com- 
mittee, I have been requested by him to present the report. 
These subjects were referred to the Committee : A resolution 
referring to a Federal Code of Procedure ; a resolution con- 
cerning the publication of State Reports, and a resolution re- 
ferring to Federal Courts of Arbitration. The report of the 
Committee on these subjects I have in my hand for presenta- 
tion. 

Mr. Hitchcock then read the report of the Committee on 
Jurisprudence and Law Reform concerning a Federal Code 
of Procedure. 

{See Appendix.) 

Mr. Hik^hcock then read the report of the Committee on 
Jurisprudence and Law Reform concerning the publication 
of State Reports. 

(See Appendix.) 

Mr. Hitchcock then read the report of the Committee on 
Jurisprudence and Law Reform on Federal Courts of Arbi- 
tration. 

(See Appendix.) 

The President : 

These reports having now been read, they are subject to 
the action of the Association. 

Rufus King, of Ohio : 

The first report presented by the Committee happens to 
be one upon the same subject which was referred last year 
to the Committee on Judicial Administration. They have a 
report very mush like this, and I move, for the present, that 
the first report submitted by Mr. Hitchcock be laid upon 
the table temporarily. 
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Wilbur F. Sanders, of Montana : 

I second that motion. 

The President : 

You mean, Mr. King, the report which concludes with 
the following r^olution : 

Hesolvedy That in the opinion of this Association the prepa- 
ration of a code or codes of procedure for the United States 
Courts, regulating both civil and criminal proceedings, is 
both desirable and practicable. 

Bufus King : 

Yes, sir. 

The motion was adopted. 

The President : 

The next report is accompanied bj the following reso- 
lution : 

Resolved, That in the opinion of this Association the 
project of a bill for an Act to establish courts of arbitration, 
as printed in the reports of the Association, Vol. IX, p. 609, 
presents a fair and practicable scheme for enlarging the 
powers of the courts of the United States in respect to 
arbitration, and is worthy of careful consideration by the 
Congress of the United States at its next session. 

C. C. Bonney, of Illinois : 

I move the adoption of that resolution. 

G. A. Breaux, of Louisiana : 

One moment. I desire to state that having had some 
experience upon the question of arbitration in the State in 
which I practice my profession, we find that arbitration 
usually means the confiding of interests to a tribunal less 
competent to pass upon the rights of parties than would be 
the case if intrusted to the usual judicial tribunal. Its 
administration has been a source of increased difficulty. It has 
increased litigation with us. Why a tribunal of arbitration 
should be selected to confide rights to, which is less competent 
both by its organization and by its learning and ability to 
deal with judicial questions, I never could understand. 



Digitized by VjOOQIC 



30 GENERAL MINUTES. 

When I have dealt with an arbitratioD proceedings I have 
usually found that one man has taken a view favorable to 
one party ; the other man has taken a view favorable to the 
opposing party ; then they have called in a third party, whe 
has divided the difierenoes between the two without regard 
to the real rights of either of the parties. For that reason I 
question very much whether an arbitration is a desirable tri- 
bunal to intrust any rights to. My own judgment about it 
is that rather than create new tribunals for decisions of 
popular questions now arising that it would be better to 
enlarge the judicial tribunals of the United States or States. 
As lawyers, we all know that the larger experience the 
judges have, the better judges, as a rule, they make. A 
man who enters upon the discharge of judicial duties has 
his schooling to qualify himself to strike at that which 
would be equal justice between man and man ; and it is 
important that he should have such schooling. Now, I say 
that if you enlarge the powers of a man so trained you are 
benefiting the parties whose interests are to come before him. 
You are securing for them the possibility of more perfect 
rights. For these reasons I question very much the pro- 
priety of suggesting upon the authority of this Association, 
the creation of a new tribunal, and, as at present informed, I 
feel in duty bound to vote against this suggestion. 

C. C. Bonney : 

I rise to a word of explanation, which I think will remove 
the difficulties under which my friend evidently labors. 
There is throughout the United States at this time, and has 
been for a year or two, a widespread demand for the privi- 
leges of arbitration. We thought it reasonable that that 
demand should be met. The bill in question has one feature 
not known, so far as we are advised, to any other method of 
arbitration wKich has been attempted in this country. It 
meets the exact difficulty pointed out by our learned brother. 
It provides that the courts of the United States shall appoint 
some fair person to be called a judge arbitrator, and who, 
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being trained in the law, shall be the guide of the arbitrators. 
Some think that the reason why arbitration has not been suc- 
cessful heretofore is because there was no such guide. 

Wilbur F. Sanders, of Montana : 

I would like to inquire of the gentleman wherein this 
arbitration will difler from trials in courts of law if the arbi- 
trators shall be competent men. Will the arbitrators be 
guided in the reception of evidence and proof by those rules 
of evidence which obtain in courts of law; and in their 
determination of the controversy, will they be governed by 
those rules of law which are ethics formulated in words? 

C. C. Bonney : 

Again 1 rise to ansWer the question proposed by the gentle- 
man from Montana. The bill is so drawn as to invite those 
powerful and not always orderly combinations of capital and 
labor which now prevail so widely thoughout the country to 
submit their grievances to a decision by arbitration^ whereas 
they wouW not, and, in the present state of the law in some 
cases, could not have these questions determined in. a court ot 
law. The bill was framed to invite associations such as are 
common in all parts of the Union to submit the controversies 
which they have to arbitration, and it was thought that they 
would be more likely to do so if they could have the aid of a 
guide appointed in the manner provided by the proposed 
bill. 

Wilbur F. Sanders : 

My own observation of this demand for arbitration is that 
it comes from people who desire that the tribunal constituting 
them shall be emancipated from rules of law. Now, until I am 
willing to vote a want of confidence in the adequacy of the law 
to right every wrong, I am not willing to say that there is a 
better tribunal known among men than the judicial tribunals 
themselves. Further than that, the resolution which is here 
offered for our adoption refers to a discussion of the question 
found on page 500 of Volume IX, of our proceedings, and 
Section 2 of the Act provides that " any person or persons 
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acting as individuals, and any association, society, or organi- 
zation, whether incorporated or not, or the officers, or the 
governing committee or authority of any such body, etc./' 
may submit to arbitration. Now, I do not understand that 
there is any reason why two men, or two bodies of men who 
differ, may not select an individual between them to determine 
what is the exact right about the matter. I am unwilling, 
for one, that the American Bar Association shall commit 
itself to the proposition that the officers of a corporation who 
are but trustees representing somebody else's property, when- 
ever a contention shall arise, shall withdraw the very right of 
that controversy from the tribunals of the law and submit it 
to a tribunal that is emancipated from the rules of law. 

E. B. Sherman, of Illinois : 

Mr. President, that man must be blind indeed who has not 
discovered within the last five years the powerful working of 
social forces never before perceived in American society. The 
universal organization among the workingmen, the brawn and 
the muscle of this country, has engaged the attention of all 
thoughtful men. I do not exaggerate, Mr. President, when 
I say that the problem of the future in this country is, how 
shall we settle the complicated and perplexing controversies 
which have arisen and which now exist between capital and 
labor? Gentlemen assure us that existing judicial tribunals 
with jurisdiction as now exercised are adequate to meet this 
emergency. Certainly, the principles which underlie juris- 
prudence are sufficient in theory, at least, to adjust any ex- 
isting controversy between individuals or classes. But that 
judicial tribunals, as at present constituted in this country, are 
competent to deal with these social questions, these sharp con- 
flicts between labor and capital, which are threatening, not only 
the prosperity, but perhaps, to some extent, the disint^ra- 
tion of existing institutions, is certainly incorrect. While it 
would be unwise to modify essentially either the principles or 
the modes of administering our jurisprudence as it has ex- 
isted an^ now exists, it is the part of wisdom not only to 
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recognize existing evils, not only to apprehend existing oon* 
ditions, but to provide a remedy for those evils, and tribunals 
suitable to meet the emergencies which are now arising. We 
have had some instructive experience in Chicago this season. 
There was a geneml strike on the part of masons and carpenters 
and other similar associations. The pretext was a very feeble 
one, but the real trouble between contractors and workingmen 
organized on both sides, was a disagreement r^arding the rights 
of the laborer. The result has been that building in Chicago 
during 1887 has not been twenty per cent, of what it would 
have been had these difficulties not existed. Thousands of 
contracts have been abandoned, millions of dollars have re<^ 
mained unemployed, and widespread disaster has been 
brought upon the laboring classes. After this had existed 
for several months we had an illustration of the virtues of 
arbitration in such matters. Judge Tuley, one of the Chan- 
cellors of the Superior Court of Cook County, by mutual re-' 
quest acted as judge arbitrator between the two contending 
parties, and, aided by a man chosen by each side, the Chan- 
cellor, clothed with equity and possessed of a good conscience, 
settled and fixed the rights and obligations of the parties, and 
conferred upon the parties an inestimable boon, especially 
upon the laboring class suffering by enforced idleness. 
Why may not this method of setting controversies be 
crystallized into a law of this nature ? Are there not indica- 
tions that some tribunal of this character must be created to 
meet the exigencies of the present time? 

Orlando B. Potter, of New York : 

Mr. President, I confess that I sympathize very deeply 
with the sentiment of the resolution. But if we are to do 
anything in this direction it should be toward enlarging the 
powers of the court. I fear that taking the other course, on 
the recommendation of the American Bar Association, will 
be taken as an equivalent to an admission that the courts 
of this land, clothed with proper powers, are not adequate to 
settle all controversies. I have had some experience during 
3 
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the last ten years as a considerable builder on my own account 
with these questions, and the suggestions made upon my right 
(Mr. Sanders') that it is always competent for parties having 
a controversy to call in any individual in whom they have con- 
fidence is right, and to carry out the determination thus made 
meets entirely my approval. If the purpose is to substitute 
the decision of an arbitrator in whom both parties have con- 
fidence for the decision of a court and enable the parties 
always to dispose of a question without going before it, it 
seems to me it fully covers the ground, but if more be neces- 
sary, if it be necessary to enlarge the jurisdictions of the 
court in order that they may be advised by competent advi- 
sers of the two parties, why, it seems to me it should be done 
in that direction rather than by creating a new tribunal or by 
an expression of this Association that we have to make some 
new court to meet this new class of cases. As a rule, these 
questions will always disappear and settle themselves if there 
is a right spirit manifested by both parties, if the real pur- 
pose is an honest settlement rather than a prolonged litigation 
or a noise over the country. Then, iu my opinion, a decision 
will be reached. I have found it so in more than half a 
dozen cases that have arisen in my own experience during 
the last five years where parties have threatened to stop my 
building operations, and have actually done so; but upon 
mutual understanding opposition has at once disappeared, and 
there has been found nothing to quarrel about. 

D, S. Troy, of Alabama : 

I doubt, Mr. President, very much whether the creation of 
a court of arbitration will remove the evils that result from 
the conflict of capital and labor. It seems to me that some- 
thing deeper than that must be done, that some device must 
be hit upon by which capital and labor may be placed in 
partnership ; in other words, labor should be allowed to share 
in the profits of the business in which labor and capital are 
jointly engaged. But the question of arbitration will do 
. some good in that direction. It is a step in the right direc- 
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tion. But aside from that, Mr. President, I think that the 
power of arbitration ought to become a part of the jurisdic- 
tion of the courts of the United States, of the jurisprudence 
of the United States, so to speak. We have in Alabama a 
statute authorising arbitration in which the arbitrators are 
not sworn to try the matter in dispute according to the law 
and the evidence at all, but they are required to take an oath 
that they will hear the parties and the evidence and decide 
the cause according to the manifest justice and equity of the 
same. That, I think, relieves them froip all the obligations 
of legal and equitable rules, legal proceedings, and equitable 
proceedings. They have no regard to anything that has gone 
before, nor have they any regard for anything in the future. 
They are absolutely cut loose from everything except to do 
right between these two disputants. Occasionally, at long 
intervals, it is true, but once in a while, a case comes along 
where nothing else in the world will fit. In the course of 
my practice in Alabama, I have on three or four occasions 
been engaged in controversies where there was no tribunal 
that would meet the want of the disputants like that arbitra- 
tion would. There was an honest difference between the dis- 
putants on matters of law or fact. Sometimes it is one and 
sometimes the other, but generally on matters of facts, where 
nothing in the world but that sort of a tribunal would fully 
meet the demand, and in that class of cases it has been used 
with very great benefit, and I think by putting in that drop 
of a jurisprudence, that has gone on successively in another 
country for two or three thousand years into our jurispru- 
dence, and giving the people the right to use it if they see 
proper, will do good. It is a move in the right direction. 
The affairs of mankind are not like those of the Creator, but 
they are one continued variation, while the rules of law and 
the rules of equity proceedings, the principles of law and the 
principles of equity, are more or less straight level. They 
are made by man, like the railroad, and it is impossible that 
those rules should be laid down so as to fit all possible cases 
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that natnrally arise between man and man. And it is the 
wholesome principle that we should embody into the jurisdic- 
tion of the United States, as we have into the jurisdiction of, 
I suppose, every State in the Union, this principle, this right 
conferred upon disputants to go before a tribunal in which 
the rules of law and the rules of equity will be thrust aside, 
and in which they will set up three Mandarins, as the Chinese 
would call them, who will adjudge the differences and give 
the sanction of law to the judgmetit then rendered. 
Charles C. Lancaster, of the District of Columbia : 
Mr. President, I cannot refrain from entering my strong 
protest against such an unusual proposition from a body of 
lawyers as is attempted here in this resolution. The idea of 
a body of lawyers admitting that the courts of the country 
and the legal profession are inadequate and unable to settle 
the controversies of the land is an unjust reflection. What 
does an arbitration mean? It means nothing less than a 
settlement of legal controversies among laymen and by lay- 
men. It very seldom occurs, I think, that any arbitration is 
settled by lawyers. When a merchant has a controversy with 
another merchant do they call in lawyers as arbitrators? 
No, they want to get away from lawyers or they would go to 
the courts. Now, Mr. President, for this body, a representa- 
tive body of the legal fraternity of this country, assembled 
as we are, to acknowledge that we are unable, as lawyers, to 
meet the demands of the people, I think is an astounding 
confession of weakness. I think we ought to repudiate that 
idea, that we ought to stamp it out here to-day. We are 
organized for the purpose of meeting the evils under which 
the courts and the profession are laboring ; we are here for 
the purpose of rising up to the occasion ; we are progressive 
and are not following the example of laymen, of men who 
are non-professional ; we are not here to admit that we think 
it is very advisable when any of our clients have a legal pro- 
position not to come to my office or to your office, but to go 
down here to a locksmith and a jeweler and get them to settle 
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the proposition ! Now, that is pretty much the proposition 
here. We know that the learned professions to-day are 
suffering, as it were, from that very thing. Why ? Because 
laymen go into the court and find they cannot get a judg- 
ment or decision in perhaps some twelve to eighteen months. 
Now, that is a weakness of the profession. That is a diffi- 
culty that we are here to contend with, not to go on and 
admit our weakness and say we favor arbitration and think 
we are unable to cope with the legal difficulties of the times. 

R. Wayne Parker, of New Jersey : 

Mr. President, where parties want to arbitrate, where they 
admit there is an honest dispute on both sides, where they are 
willing to leave the settlement and practically the compro- 
mise of that dispute to some one man, so as to avoid difference 
between friends, whether they be employer or employed, arbi- 
tration exists. It can be used always. It is a method of 
avoiding the law. But where arbitration is ever provided — 
provided — I have never known it anything but a failure. 
Where you try by law or by arrangement to settle before- 
hand that what difficulties shall arise shall be submitted to 
arbitration, you have nothing; the selection of a man trusted 
by each you do not have, but instead you have two men dis- 
trusted by each party, and a third man that neither trust. 
You have, instead of trials by rule, trial without rule; 
either no trial and neglect, or else the most tremendous 
delays that ever afflicted justice — adjournment from day to 
day, from week to week, and month to month. I have seen 
them and been there. Instead of rules of evidence and law 
you have a decision that is, without appeal, and you have to 
dubmit to it. Now, no law that can be passed can provide 
that arbitration be compulsory. That is admitted. I don't 
know what this law is, and that is one reason I am going to 
vote against it — it has not been made plain here — but when 
they talk about arbitration for capital and labor, I know 
what the proposition has been. It has been the proposition 
on behalf of certain people in this country that all employ- 
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ments shall have in the contract an agreement to submit 
all questions between employer and employee to Arbitration. 
That means that the honest, just man agrees that, no matter 
what demand is made upon him, he shall submit it to a oouH 
of arbitration, the disposition of which court is always to 
compromise and grant part of that demand. I have seen 
many an employer and employee ; where they believe they 
were right they won't arbitrate, and they won't agree before- 
hand to arbitration, and I don't think we should pass a reso- 
lution which says morally they ought to. That is a question 
between man and man, whether he is right in each particular 
case, and if this law means that, I am against it 

George H. Bates, of Delaware : 

Mr. President, it seems to me that there are two distinct 
and separate subject-matters that are wrapped up in this de- 
bate, and as it is going on now it must be to a certain extent 
inconclusive. Now, the suggestion that has been made here 
that by proposing to introduce into a Federal court the prin- 
ciple of arbitration or the principle of referee trials, which 
is apart of the jurisprudence of almost every State, is a re- 
flection either upon the courts or upon the bar, it seems to me 
is hardly worthy of our serious consideration. We are not 
posing as members of the bar of the various States who 
have reached that degree of perfectness that we are ready to 
be trsinslated. The very name of this Association and those 
who are members of it indicates that this Association is 
founded on the idea that there may be improvements in the 
administration of the law. Therefore any proposition which 
looks to improvement, whether it be in fact an improvement 
or not, certainly is not to be construed as any reflection, either 
upon the courts or the bar ; therefore it seems to me that it is 
not necessary to take time with discussion of that matter. 

The introduction into the administration of justice of the 
United States of a system of arbitration, a proper system of 
arbitration, would be simply to extend those tribunals which 
exist in the States already, but this bill I do not believe to be 
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well ooDstructed for that purpose. In the first place, the 
system which obtains in the States, so far as I know it, has 
been very well stated by the gentleman from Alabama, In 
my State there is a precisely similar system. It is that where 
the parties agree there may be appointed by the court or by 
the consent of the parties, or, as is generally the case, named 
by the clerk of the court by the consent of the counsel on 
both sides, three referees, to whom all matters in controversy 
are referred. Now, the usual result of our statute is that 
very many matters of fact, very many cases which do not in-, 
volve any legal principle, are referred to that tribunal out of 
court, and the award of the referees comes in and is confirmed 
by the court, unless it is set aside for some matter, such as the 
improper conduct of the referee. 

Such a system as that I <think could be introduced into the 
Federal courts with advantage. It does not reflect on the 
court. It merely removes from the court a great mass of 
matters which may be as well disposed of by three judicious 
men, or, as our law terms it, I think, three judicious and im- 
partial freeholders. It does not reflect on the bar, because the 
cases can only go to those referees by their submission by the 
consent on both sides. Very many of the cases are intro- 
duced into court by an amicable agreement for the purpose of 
being referred under what is called ati amicable agreement 
reference. But this bill undertakes to do very much more. 
In the first place, there seems to be an impression in the 
minds of several of the members of the Association that this 
bill is going to operate in some way as a relief from the 
troubles which now exist between capital and labor. How is 
it possible, I ask you, Mr. President, that this bill can.afibrd 
any relief to controversies of that character ? How can you 
get any such controversies into the Federal court under a bill 
which provides that any dispute relating to any subject-matter 
arising under the Constitution or laws of the United States 
may be referred to such tribunals ? How could the masons' 
and carpenters' strike in Chicago have come before a Federal 



Digitized by VjOOQIC 



40 GENERAL MINUTES. 

tribunal of that kind ? It may be that in the onward sweep 
of centralization^ which has been promoted as much by the 
Supreme Court of the United States as by any other influence 
in the country — particularly in the last Legal Tender decision 
— that we are coming to the point when such controversies 
will be embraced within the judicial powers of the United 
States courts, but certainly they cannot be now. The dis- 
pute between a citizen of New York, who is building a house, 
and the workmen, who are also citizens of New York, at 
work upon that house, certainly cannot be brought within the 
provisions of the bill. 

Now, if that is the object of the bill it will not answer. 
There are other objections to the bill, I think, but it seemed 
to me there was a convenient method of getting at the sense 
of this Association on this subject, the preliminary subject, 
whether it is the sense of this body that there shall be intro- . 
duced into th'e Federal courts any system of arbitration — I 
mean of voluntary arbitration by referees appointed by the 
court ; and it seemed to me if we could take the sense of the 
Association on the question in the first instance, it might be 
done by a motion to recommit. I will make such a motion 
simply in order to see whether we cannot get rid of this ques- 
tion without going into an extended debate. 

I therefore move yon, sir, to recommit this bill, with in- 
structions to report a bill providing for a system of arbitra- 
tion in the Federal courts similar in principle to that in 
general use among the States. 

I make that motion simply for the purpose of bringing up 
that preliminary question. I believe it has developed here 
amply that the sense of the majority of the members is 
' against this bilL 

Charles C. Lancaster : 

I second that motion. 

James O. Broadhead, of Missouri : 

I don't see any necessity of referring this bill back to the 
Committee, and I say that because I see no necessity of 
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arnendiDg the laws of Congress so as to authorize arbitration 
in the Federal courts. The system of arbitration prevails in 
most of the States under State statutes. It has almost grown 
into disuse in most of the States because it is an inconvenient 
and unsatisfactory mode of settling controversies. The ex- 
|)erienoe of all lawyers here from different parts of the Union 
will bear me witness in what I say in that respect. I know the 
arbitration law in Missouri is seldom called into use, because 
it is unsatisfactory, and almost always results in a suit upon 
the arbitration bond. I hardly know of an instance in which 
an arbitration has not resulted in a lawsuit afterward. Then 
I say it is unsatisfactory because the rules of law established 
in courts of justice are not, as a general thing, applied by the 
arbitrators. This bill which is up for consideration is really 
not a proposition for arbitration at all. The basis of arbi- 
tration is this : Parties agree together to submit that contro- 
versy, and the submission, which is in writing, determines 
what shall be the power of the arbitrator. Now, here there 
is no provision for submission at all, but the parties go be- 
fore the Federal court and apply for an officer or officers to 
be appointed to determine the controversy between them. 
The officer is not agreed upon by these parties at all, but is 
appointed by the court, and there it departs from the prin- 
ciple of arbritration, because the person appointed is not 
agreed upon; in other words, it is simply a different mode of 
trying a cause in court. That is all there is of it — of trying 
it before a third judge who is appointed by the judge upon 
the bench ; and with this difference : That he is authorized 
to determine the controversy without reference to the rules 
of law, without reference to pleadings except such as he may 
establish of his own accord, and the controversy is to be de- 
cided according to the principles of equity and justice. That 
is the provision of this bill. What equity and justice ? Why, 
the equity and justice that may reside in the breast of the per- 
son appointed by the court, whom neither party to the contro- 
versy knows or selects, and whose decision, if there is no fraud in 
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it, is uot subject to appeal. Now, that is a great objection to this 
system, and there is no occasion for it in the Federal court. 
There is not one case in five thousand where the Federal 
court would have jurisdiction over controversies of this kind. 
The persons must be citizens of different States, or it must be 
a question arising under the Constitution or the laws of the 
United States, or Acts of Congress, or some other ground of 
Federal jurisdiction. 

Therefore I say this bill is utterly unnecessary. There is 
no occasion for giving to the Federal courts any further juris- 
diction. The State Legislatures have amply provided for 
controversies to be submitted to arbitration where the par- 
ties make their own submission, and that submission is the 
law which governs the arbitrators in their determination of 
the controversy. In other words, it is called a system of 
arbitration when it has none of the elements of arbitration 
except the power that resides in the person appointed by the 
court to determine the controversy without regard to the 
laws of evidence or the pleadings established in the courts of 
justice. 

C. C. Bonney : 

I rise to a question of privil^e. I moved the adoption 
of the resolution reported by the distinguished Committee on 
Jurisprudence and Law Reform, but after what we have 
heard it is evident that there is such a wide diversity of 
opinion as to what the bill aims at, as well as what the result , 
would be, I ask leave to withdraw the motion and let the 
matter lay over until some other time, when there may be a 
better understanding of the bill. 

Wilbur F. Sanders : 

I do not understand, sir, that this is a question of privi- 
lege, and for myself I am in favor of disposing of this pro- 
position here by voting down the report of the Committee. 
I should not have disturbed so august a body by what I have 
said here had I known the Pandora's box that was about to 
open, but, in 'common with all lawyers, the more I see and 
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know of law the more I am impressed with its dignity and 
beoefieence. The judicious Hooker tells us of law that 
'^ her seat is the bosom of God, her voice the harmony of the 
world. All things in heaven and on earth do. her homage, 
the very least as feeling her care, the greatest as not ex- 
empted from her power.'' And, sir, in the presence of this 
body of lawyers, stripped of every disguise, we are asked to 
pass a resolution which I say is a vote of want of confidence 
in the law. I appreciate the argument of my friend from 
Illinois, that the disturbances of the last few years may well 
excite the solicitude of American citizens. Whoso does 
not see them is blind, whoso prescribes arbitration as a pana- 
cea for them is an empiric, and whoso surrenders to them is 
a coward. I have been dealing for many years with human- 
ity in the raw, and just to the extent that you will give ad- 
vantages to those that appeal from the law to force, from the 
order of court to the enthusiasm of mobs, just to that extent 
do you give momentum to that course which every good 
American citizen must regret. Now, what do you propose to 
do here? You propose to allow these men to say : ^' I will 
not abide by the law, I have combined with individuals to 
oppress labor,'' or '^ I have combined with alleged laborers 
to extort from -capital, and I bring you a tribunal prescribed 
by a statute, and I dare you to submit your controversy to 
it." Every lawyer knows that it is an adage in our profes- 
sion that if you have an unjust case, arbitrate it ; if you have 
a good case, determine it according to the rule of law. And 
why? Because the law has crystallized into words formulas 
that embody the eternal truth ; because ethics is itself law. 
Any man that does not find that good enough for the 
protection, the elucidation, the illumination, and determina- 
tion of his case has not any business in a civilized world. 

John F. Dillon, of New York : 

Mr. President, in the absence of any member of the Com- 
mittee who signed the report, I may be permitted to say a 
few words in justification of the result at which *the Coromit- 
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tee arrived. It has been very well remarked by one gentle- 
man here that the question which this report presents and 
submits to this Association is not a question of detail ; it is 
a question of principle, and that is whether the principle of 
arbitration which (I appeal to every gentleman here present 
representing the several States) is embodied in their statutes, 
whether that principle shall be introduced into the legislation 
of the United States. Is there any gentleman here who in 
cool and sober moments would say that he proposed to eradi- 
cate or annul all the statutes of the several States which pro- 
vide that two or more parties, or any parties, may submit their 
controversies to arbitration, and that that awaird shall be made 
a rule of the court and enforced as its judgment ? That is a 
sound principle of legislation, I take it ; at least it is the law, I 
believe, in several States of this Union. There is no such 
law on the statute books of the United States. This report 
simply says, without going into detail, that it is the judgment 
of this Association that that principle ought to be introduced 
into the legislation of the United States. 

Now, I understand my distinguished friend from Missouri 
to controvert it, but to controvert it on grounds on which he 
would propose to abolish every enactment in the States of 
this character. I take issue with him on that principle, and 
I ask, if the gentleman wish to force the issue here, I ask 
this Association to vote squarely upon it, and say whether as a 
representative body of lawyers they do vote down the propo- 
sition that parties to controversies ought to have the privi- 
l^e of arbitrating them and have the award made the judg- 
ment of the court and to be enforced by it. That is the 
principle at issue here. 

- It is a mistake, Mr. President, to suppose that this prin- 
ciple which is here at issue relates exclusively to strikes. 
Gentlemen here have discussed the whole labor problem, but 
it is foreign to any legitimate discussion that arises under 
this report. I am painfully aware of the urgent necessity 
for just this sort of l^islation. When the great Southwest 
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strike prevailed some months ago, I was asked, as counse], 
to examine the question whether when men in four or five 
States, in hundreds, arrested the operation of trains, para- 
lyzed the transportation interest of four or five States, delayed 
the carrying of the United States mails, whether there was 
any legislation of Congress that would entitle any shipper, 
or entitle the railway company, if it was a foreign corpora- 
tion, to appeal to the majesty of the law to obtain its pro- 
tection. Why, Colonel Broadhead knows that merchandise 
in St. Louis was piled almost mountain high, and laid there 
for weeks, and the law was powerless to afford any relief to 
the company or to the shippers ; and in Kansas the com- 
plaint came that people were starving for want of supplies 
which they had been accustomed to receive on the railway. . 

James O. Broadhead : 

May I ask a question ? How many of the employees of 
the railroad in the Southwestern strike could go into the 
Federal courts to settle a controversy of that kind — courts 
whose jurisdiction is limited to the sum of $2,000 and over? 

John F. Dillon : 

If there is any controversy that can come there, then it 
ought to be permitted to go. But I don't want to take up 
much time. It is a boundless subject. Now, sir, I was say- 
ing — ^and I wish to call attention to what appears to me the 
misconception of this report — it does not propose to limit in 
one iota existing jurisdiction of the Federal courts, and if 
they are competent to redress these grievances the portal will 
stand wide open, just as wide as if this resolution or legisla- 
tion in accordance with it had not been enacted. 

Now, then, here is the strong argument for just this sort of 
legislation. We cannot close our eyes to the fact that dis- 
putes will inevitably arise between the employers of large 
numbers of men and the employed. When they arise the 
crisis is sharp and ui^nt. They are not of a nature to sub- 
mit to slow delays, which necessarily characterize legal pro- 
ceedings. If the Circuit Court of the United States should 
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have had jurisdiction over the abnormal condition of affiiirs 
that existed in the great Southwest strike, what a mockery of 
remedy to file a bill and await the slow process of the court 
for relief and judgment I Now, then, like all other wars, the 
issue must eventually be found in some form of adjustment 
or compromise. That was the issue of this strike, and gen- 
tlemen appear on this floor to-day in the interest and as the 
professed representatives of capital and say that is the real 
source of this objection to the bill, and the eloquent gentle- 
man who just took his seat decides the question in advance, 
and he says in effect that every union of labor is in the 
wrong, and, for one, he is opposed to giving them any recog- 
nition in the statutes of the United States, or anything that 
can l>e construed into a recognition of their course. 

Wilbur F. Sanders : 

In what words did I say that, if you please ? 

John F. Dillon : 

I understood the gentleman to say that he was opposed to 
this resolution, because he was not in favor of recognizing 
any collection or combination of men as being in the right, 
and to give them any recognition by legislatioi). 

The argument sums up in this : Capital and labor in the 
great Southwest strike came face to face, and the directory of 
the Missouri Pacific Railroad Company authorized its Presi- 
dent to say — and that is a part of the history of this country 
— that that company was in favor of adjusting difficulties of 
this kind by arbitration, although it was confessed that that 
was the most causeless strike on record in this land or in 
Europe. 

Now, then, how is it ? I know that it is the sentiment of 
railway managers charged with the preservation of capital 
and its rights, that it is necessary, or at least advisable, that 
there should be some tribunal constituted having more or 
less of an official character, to which they can say, when one 
of these conditions arise: " We think we are right; you 
think you are right'* The State of New York has just such 
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a law as this^ passed last winter. And if it is not a contro- 
versy within the jurisdiction and powers of the Federal 
court, then one party will say to the other : " We are willing 
to submit this controversy to this official tribunal.*' In every 
such controversy it is in the last result an appeal to the pub- 
lic opinion. It will sustain the party which is right, and if 
one party says, " I am willing to submit this to arbitration," 
and the other refuses, the effort ends. But it is an incident 
in the hisCory of this struggle, and it redounds to the benefit 
of one or to the disadvantage of the other, as the case may 
be, and it is this idea which is the strongest recommendation 
of this bill, viz.: that the ordinary processes are not adapted 
to a solution of this controversy. And therefore I do not ex- 
actly appreciate the argument of my friend proposing to vote 
against this resolution, not because he is opposed to it intrin- 
sically, but because his remedy would be an enlargement of 
the jurisdiction and powers of the Federal court; I don't 
object to that ; but is that any reason why, if a conti*oversy 
does fall within the jurisdiction of the Federal court, there 
may not be the power to supervise that arbitration, precisely 
as under State laws arbitrators within the jurisdiction of the 
State courts are supervised ? And therefore I say the ques- 
tion is before this Association whether they deliberately re- 
ject the principle of arbitration as applicable to controversies 
falling within the jurisdiction of the Federal court. 

A Member : 

Do you not depart in the first section of this bill from the 
laws providing in different States of the Union for arbitra- 
tion in this respect, that you appoint by the court one 
referee, where in our courts of the State, cases being tried 
there, the parties select the whole three or five ? 

John F. Dillon : 

Not at all. I am very glad the gentleman has asked the 
question. Certainly, it is quite true that A and B get to- 
gether and say they will select so and so ; but this is not dif- 
ferent in principle, because the object of this bill is not a 
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compulsory arbitration. No one is compelled to accept its 
provisions, and when he does he is to be taken as consenting 
to the arbitrators named in the bill, precisely as if he had 
selected them himself. It is, therefore, not in violation of the 
principle of arbitration. 

Robert D. Benedict : 

If you will allow me to say right there, this bill does 
not provide for any such thing as has just been suggested. 
It only provides for the appointment by the court of a list of 
general arbitrators and for the submission of any controversy 
to any one of those arbitrators. Then it provides also for the 
submission to any one of these and three other men selected 
by the parties. It thus contains everything that is involved 
in customary submission to arbitration. Arbitration exists 
all over the country, and it is not going to be changed — I 
mean by that, arbitration the result of which you can make 
the decree of a court. Now, gentlemen, is it of any advan- 
tage anywhere to make the result of an arbitration the de^ 
cree of a court of the United States? 

Charles S. Bradley, of Rhode Island : 

I rise to a point of order. I ask if it is the mode of pro- 
ceeding in the American Bar Associatipn to ask its members 
to vote upon a proposition that is not before them on the 
table. This motion here is that we approve of a certain act 
in a certain volume at a certain page. The deliberative 
bodies to which I have been accustomed always require that 
that act be upon the table. You go a step further. You 
put that which we are to vote upon in print and circulate it 
among the members. Now, unfortunately, I, for one, was not 
here last year, and I want to know what we are voting upon. 
What is the law to which our vote will give the sanction or 
disapproval? It is not on the t^ible, and is therefore not be- 
fore us. Again, I understand the gentleman to arise here 
representing a body of this Association, many of whom are 
unfortunately absent In their behalf he says, considering 
the gravity of the question and the misunderstanding of the 
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subject we are voting upon, that he will withdraw his motion 
to adopt the report. A single member of the Committee, who 
is here, rises to protest against the action of the Association. 
I second the motion to withdraw this report from present 
discussion. 

R. D. Benedict : 

I do not understand what is the gentleman's point of order. 

E. B. Sherman : 

I would inform the gentleman that Mr. Bonney was nol 
a member of that Committee, and had no more right to with* 
draw the report than I had. 

Charles S. Bradley : 

The point of order, nevertheless, remains that that Com- 
mittee have not put in legal form the matter before us which 
they ask us to approve of. 
'James O. Broadhead : 

I submit that the motion to recommit is in order. 

Robert D. Benedict : 

Mr. President, have I the floor? 

The President : 

Mr. Benedict, of New York, has the floor. 

Charles S. Bradley : 

If Mr. Bonney is not a member of that Committee then I 
withdraw my second of his motion. 

John F. Dillon : 

If Brother Benedict will yield the floor to me for a 
moment, I desire to state this : As the motion has been made 
to recommit this report, and as the only member of the Com- 
mittee who is present, and not having myself drafted the re- 
port, and in view of the diversity of opinion which seems to 
exist here concerning the exact nature and effect of the bill 
the principle of which this report recommends, I am willing 
to take the responsibility, in behalf of the Committee, to 
accept the motion to recommit, if that is the pleasure of the 
Association. 
4 
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The President : 

Mr. Benedict has the floor unless there is some point of 
order raised. 

Robert D. Benedict: 

If a motion is to be made to recommit and is to be voted 
upon without debate^ I will say nothing further, because it is 
obvious to me that the members of this Association had not 
sufficient information^ with reference to this matter, to discuss 
it properly. They evidently have not read, many of them, 
the provision of the law which they are asked to vote upon ; 
and in that condition I think the report ought to be recom- 
mitted. 

E. B. Sherman : 

It is quite obvious, Mr. President, from the remarks which 
«orae of my brethren have made since I took the floor, that 
my remarks were misunderstood. I was simply discussing 
the question whether the principles embodied in this bill 
were fair and just ones ; and although it will, as Judge Dillon 
has said, only reach a few cases, yet it will be a valuable pre- 
cedent for State Legislatures to adopt. Of course, ordinary 
controversies between laborers land their employers are not 
cognizable in the United States court. But in some very 
important cases they are so cognizable. 

The President : 

The question is this : A motion has been made to adopt 
the report of the Committee. A motion has been made to re- 
commit, with instructions to report a bill on what has been 
termed the Mandarin principle. The motion to adopt has 
been withdrawn. There is, therefore, nothing left to be voted 
upon except the motion to recommit. 

George H. Bates : 

With the permission of the Association, I will modify that 
motion, and make it a motion to recommit simply, without 
any instruction. 

C. C. Bonney : 

I second that. 
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The motion was adopted. 

The President : 

The next business in order is the report of the Committee 
on Jurisprudence and Law Reform^ who recommend the fol- 
lowing resolution : 

^^Resolved, That it is the sense of the Association that all 
reports should be published by the State Government and 
should be offered for sale at the cost price." 

G. H. Breaux : 

I second that motion. 

Charles W. Hoffman, of the District of Columbia : 

Mr. President, I am very well aware of the evils resulting 
from the multiplication of the reports, but I don't think that 
this resolution is going to effect anything at all. I really 
don't see that it is. 

George H. Bates : 

We are certainly now passing through a very great change 
in regard to the publication of law reports in this country, 
and I do not think that it is an opportune time to act upon 
this question, and therefore I move that this resolution lay on 
the table at this session. 

This motion was lost. 

The President : 

The question is now on the adoption of the resolution. All 
in favor will say aye. 

The motion was then adopted. 

The President : 

The next business is that of the Committee of Judicial 
Administration and Remedial Procedure. Is there any 
report from that Committee ? 

Kufus King, of Ohio : 

Two subjects were referred to that Committee at the last 
session, one being the subject of penal colonies, and the other 
of a proposed law for a uniform code of procedure in the 
courts of the United States. There are two reports, one of 
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which Mr. Garnett will present and the other report is to be 
presented by Mr. Benedict. 

Henry Wise Garnett, of the District of Columbia : 

The first report, gentlemen, is that on the subject of penal 
colonies. 

{See Appendix,) 

Rufus King : 

I move the adoption of that report and that the Com- 
mittee be discharged. 

The motion was adopted. 

Robert D. Benedict, of New York : 

The other report, Mr. President, is as follows : 

(See Appendix,) 

Henry C. Semple, of Alabama : 

I move to- postpone the consideration of that report until 
the next session. It is a subject which involves a change in 
the mode of procedure. ^ 

Rufiis King r 

I second that motion and would accompany it by an 
araendnient that the report made by the Committee on Juris- 
prudence take the same course, and that both be printed and 
made the subject of a special order for the evening of the 
second day's session of the next meeting. 

Henry C. Semple : 

I accept the amendment. 

The motion was adopted. 
. The President : 

The next Committee in order is the Committee on Legal 
Education and Admissions to the Bar. There is no report 
from that Committee. The Committee on Commercial Law 
is the next. 

George A. Mercer : 

The Committee would submit the following report. 

(See Appendix.) 

C. C. Bonney : 

With the consent of Mr. Mercer, I would suggest that the 
further reading go over until to-morrow. 
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George A. Mercer : 

Gentlemeiiy if it might take that course I should be very 
much obliged to you. 

Augustus O. Bacon : 

I think that report ought to require the most careful de- 
liberation by this body before it decides upon what action it 
will take. It is certainly one of the most radical measures 
which could be proposed relative to our Federal legislation. 
Speaking for myself, I am at present most decidedly opposed 
to the recommendations of the report, and I think I am un- 
alterably so. At any rate, I would not be willing to cast my 
vote in the affirmative. 

The further consideration of the matter was postponed un- 
til next morning. 

On motion, the Convention adjourned to meet at 8 p. m. 



Evening Session. 

The President : 

The Association will please come to order. 

The Secretary : 

I have a notice to give that will occupy but a moment. It 
has happened every year that gentlemen, and sometimes those 
living quite far off from the place where we have to print our 
reports, desire to have their remarks sent to them to be cor- 
rected and revised. This year we have three copies of the 
proceedings, in type-written copy, of the preceding day. One 
copy is in the hands of the President^ one in the hands of the 
Secretary, and the other will be found on the table, and if 
gentlemen feel enough interest in seeing how the stenographer 
has done his work to come up and correct it before the matter 
goes into print it will save some time and trouble. I do not 
think we ought to be requested to send all over the country 
the printed slips to be corrected after we have put it in print, 
because it occasions great delay, and we wish to get the report 
out a little earlier. 
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Greorge G. Wright, as Chairman of the General Council, 
reported the names of several new members. 

{See Lid of New Members.) 

The President : 

I now have pleasure in introducing to the Association Mr. 
J. K. Edsal], of Illinois, who will read a paper on "The 
Granger Cases and the Police Powers." 

{See Appendix.) 

Thomas Dent, of Illinois : 

Mr. President, the paper which has been read opens a wide 
field for discussion, presenting a question as to what is the 
proper domain for legislation. We may question in our own 
minds some of the things which have been stated in the paper, 
how far the Dartmouth College case has been limited in its 
application, and how far the courts are likely to regard that 
case in the future. I do not, however, rise now to enter upon 
this discussion. I presume there are gentlemen here who may 
take it up if time permits, but I should like to be permitted 
to say that I observe here a gentleman who has known a 
great deal of the history of legislation which was brought 
into consideration in these so-called Granger cases. I refer 
to Mr. Hurd, of Illinois, and some gentlemen here have been 
pleased to hear suggestions which he has made and of which 
he is capfible with regard to the origin of that legislation, 
and I think, if time would permit, we should be glad to hear 
from him on that subject. 

The President : 

The order of business is not just now the discussion of 
that paper. We have got to get through with the reports of 
the committees before the paper is discussed. Is there any 
report from the Committee on International liaw, which is 
next in order? 

The Secretary : 

I am not aware that there is any report from that Committee. 

The President : 

On Grievances ? 
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Tlie Secretary : 

Happily, we have none. 

The President : 
^ On Publication ? 

The Secretary : 

That Committee report to me^ and I print what they order. 

The President : 

Then the next business in order is the report of the Special 
Committee which was appointed at the last meeting, of which 
Mr. Earle is the Chairman. 

William E, Earle, of the District of Columbia : 

I have a report, which is as follows : 

{See Appendix.) 

The President : 

What action will the Association take upon this report? 

Charles C. Lancaster : 

I move that the report be adopted. 

Thomas Dent : 

I second the motion. 

It was then adopted. 

The President: 

I call the attention of the Association to the report of the 
Committee of the last session, accompanied by a resolution, 
which is the next business in order. It is a discassion of the 
report and action on the report made in 1886 by the Com- 
mittee on Jurisprudence and Law Reform in regard to the 
use of the whipping-post as a punishment for crime. The 
resolution which the Committee reported is as follows : " Re- 
solved, That, in the opinion of the Association, the interests 
of society would be promoted by the general use of the 
whipping-post as a mode of punishment for wife-beating 
and other assaults on the weak and defenseless, such as 
assaults committed with sand-bags, brass knuckles, or similar 
weapons." 

Robert D. Benedict : 

I move the adoption of it. 
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Motion to adopt was duly seconded. 

Egbert Whittaker, of New York : 

I hope, sir^ that report will not be adopted. The estab- 
lishment of the whipping-post would be a retrograde step. 
How many States in the Union have a whipping-post now? 
But a very few. If you establish the whipping-post I shall 
be very happy to think that it will be Balston Spa and not 
Saratoga Springs where it will be set up, and not next door 
to the splendid Congress Spring Park. I am opposed to it 
because its use is liable to abuse and is dangerous. I remem- 
ber reading of the whipping of Dangerfield in the time of 
James II. He was tried for a crime of some sort which was 
not punishable by death, but the court sentenced him to be 
flogged so that it would kill him. And they did flog him 
until it resulted in death. What limit will there be how' 
much a man shall be flogged ? What number of lashes will 
be administered, and with what force? Another objection is 
that it is in the nature of torture, and the age when that was 
allowed is passed. There may be something of the kind in a 
State prison for the sake of discipline, but outside of it, it never 
should be allowed. It would be only another step backward 
in civilization. I object to it also on moral grounds, that it 
tends to degradation, and not to reformation. If you estab- 
lish the whipping-post I think the American mind by a very 
large majority would rather be put under the guillotine. 
For these reasons, Mr. President, I am opposed to it. 

Simon Sterne, of New York : 

I trust, sir, that this resolution will prevail, and that, 
to some extent, for the very reason mentioned by the gentle- 
man who has preceded me — that some men prefer death to 
whipping. Some twenty-two years ago I happened to be in 
London immediately after the whipping-post was re-estab- 
lished for the crime of garroting, and I met at a club Sir 
Edward Hill, who then iiad had some thirty years' experience 
in the administration of the criminal law of England. I had 
spoken with great warmth and pretty much after the same 
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manner as the gentleman who last spoke about the retrogade 
character of that kind of punishment at the present era of 
civilization^ and Sir Edward Hill set me right with great 
promptness by stating to me that.his long experience in rela- 
tion to the administration of the criminal law had taught him 
tliat long sentences make very little difference in their de- 
terring influence upon criminals as compared with short 
sentences^ for the simple reason that these criminal classes are 
devoid of imagination. It took me some little time to under- 
stand what he meant, and I asked him to explain, and he 
said : " Why, you take a man thoroughly civilized, with a 
high-strung nervous organization, of course; if you segr^ate 
him from the rest of the community and immure him within 
prison walls he would infinitely prefer death ; but these 
criminal classes, with their senses blunted and their d^raded 
condition, don't understand those distinctions; their imagina- 
tion don't take in the difference between two years and twenty 
years, and long sentences do not deter them to any extent. 
Certain classes of crime must be met by terror." At that 
time the English people were suffering from garroting to a 
considerable extent. The Thames Embankment was just then 
being constructed, and along the line of that Embankment 
these crimes were being perpetrated. They tried long sen- 
tences, but it did not produce the deterring effect. They , 
tried the whipping-post, and it did have the deterring effect. 
Now, how did it affect the criminal classes? Why, a man is 
deterred from doing certain acts because he loses caste 
among his own class. Now, we are all influenced by the fact 
that among our own surroundings, be they decent or inde- 
cent, we lose caste. The whipped man loses caste. He is 
looked upon with scorn by his own associates. The conse- 
quence was that nothing so affected the imagination of the 
criminal clacks, and particularly those who were likely to 
commit brutal offenses, as the fact that they were to be 
whipped. So strongly, therefore, has that influence been 
exercised upon the criminal classes by the whipping of 
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offenders, that garroting has become almost a thing of the 
past, and in its application to wife-beating it has also very 
considerably lessened that form of brutality. Now, it seems 
to me that there is not anything of a retrograde character in 
society in applying the lash to people who themselves commit 
these acts. A witty Frenchman was once asked whether he 
was in favor of abolishing capital punishment, and he said : 
" Yes, but 1 want the criminals to set the example. They 
regard the possession of a watch on my part as a good reason 
for perpetrating capital punishment. Now, when they 
abolish capital punishment and set the example, we will 
follow." 

Now, it is the same with reference to certain forms of 
brutality. A man who has a helpless woman in bis charge, 
and because she is his wife regards that as a good reason for 
treating her brutally, should be whipped with the lash. 
Why, sir, some few years ago in the city of New York a 
shoemaker drove his awl into the eyes of his young wife, an 
eighteen-year-old girl, because she had looked admiringly 
upon some men. As to that man, I would regard it as no 
offense to have him stripped once a week during his life^and 
thirty lashes applied to his back. Now, I say once more 
that you must take into consideration, first of all, not general 
phases of what is civilized or uncivilized, but what deters the 
criminal classes from committing crime; and under those 
circumstances the testimony of a man like Sir Edward Hill — 
though not published, but given in conversation over the 
breakfast-table — is worthy of consideration. 

C. Stuart Patterson, of Pennsylvania : 

I have only a few words to say, Mr. President, and I say 
those few words only because for a good many years past I 
have been a student of the treatment of the criminal classes, 
and for a number of years past I have been one of a body of 
five Governors which has had charge of a penitentiary con- 
taining one thousand one hundred convicts^ and I suppose 
there are not many more gentlemen who have a more intimate 
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aoqaaintance with the criminal claases than myself. There- 
fore, I don^t think I bring any prejudice to the consideration 
of this thing, but I do bring a certain amount of practical 
knowledge. Now, I think we will all agree that the object 
of the punishment of a criminal is not vindictive, and we 
will also agree that the object is not simply to reform him. 
Both the punishment and the reformation of tiie criminal are 
merely means to an end, and that end is the protection of 
society. It is for that that prisons are established. It is for 
that that courts of justice sit. Now, the very first thing 
that strikes you when you begin to study criminals is that you 
have got two classes to deal with. You have not only to deal 
with the young and the old offenders — that is one classifica- 
tion — but there is a broader classification than that, and that 
is that you have gob to deal with those whom I may charac- 
terize as casual offenders and those who are by inheritance 
predisposed toward crime. Dealing with those two different 
classes, you cannot scientifically undertake to deal with them 
in the same way. One thing that strikes you is that for cer- 
tain classes of people imprisonment within the walls of a 
prison is a severe punishment which makes an impression 
upon them, but it strikes you at the same time that when you 
have to deal with those that belong to the criminal class that 
imprisonment is not any punishment at all in the proper sense 
of the word, for the reason that you bring those men from a 
precarious condition of life and put them under modern con- 
ditions of society in a prison where they receive regularly 
good fi3od and are carefully treated. That is certainly a fair 
statement of the custom of modern prisons in all civilized 
countries. Now, you bring in there a man who has been 
guilty of violence against a person. He has simply a feeling 
of restraint. To that extent he is punished. He finds that 
in playing his game against society he has lost a point. Per- 
haps I can illustrate that by a little experience. Within a 
very few months I was present at the prison when a prisoner 
was dischai^ed at the end of a five years' term. He had 
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committed a very aggravated assault and battery. He had 
inflicted upon his victim that which was far worse than death. 
He was sent to prison for five years. I saw him when he 
went out. I was present at the prison within three weeks 
when that same man came back again, and when I saw him 
come in I said : " Here again ; why ?" He said : " As soon 
as I went out, I went at it again.'' Now, what is the use 
when you are dealing with a brute of that sort of simply 
sending him to prison. He ought to be whipped. I tell you 
there is a great deal of sentimentality in the country with re- 
gard to the treatment of criminals. We have got to protect 
the innocent as well as the criminal classes ; and I do say that 
I earnestly hope this resolution will go forth with the stamp 
of approval of this Association. 

Julius B. Curtis, of Connecticut: 

As this resolution is stamped with the name of one of the 
leading gentlemen of this Association, Mr. Baldwin, of Con- 
necticut, I think I have a right to say, so far as my own State 
is concerned, that I don't think the State of Connecticut is 
retrograding in the direction of the whipping-post, or in the 
direction of the burning of witches. I think we got rid of 
the whipping-post very many years ago, and I believe we shall 
stay rid of it. I have heard the arguments which have been 
stated here. The last gentleman, it seems to roe, misses the 
question entirely. He says the present means of punishment 
are inadequate. That may be, but are they met by the whip- 
ping-post? Is that adequate? Take such a criminal as he 
has described before this meeting as having committed an 
infamous offense, and then returned to prison. Would the 
whipping-post deter such a criminal? 

C. Stuart Patterson : 

I think it would. 

Julius B. Curtis : 

I will admit that if you take his life it would end the 
matter, or if you were to torture him in such a way as to 
render him incomi>etent to do harm any more, that would 
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end the matter. The truth is that the whipping-post will 
not do that. You would have to go into the whole system 
of torture. You would have to bring out the criminals 
who should be whipped — this one to be whipped, and this 
man tortured^ and this man to be burned. All these 
things we got rid of years ago, the whipping-post with the 
rest Now, this important provision is in the Constitutions 
of all the States, I believe, that cruel and unusual punish- 
ments are not to be inflicted upon criminals in this country. 
What are cruel and unususd punishments? The whipping- 
post was in existence when the Constitution of the United 
States was first established, but wise men brought it under 
that provision of the Constitution, and said the whipping- 
post was an unusual and cruel punishment, and, although it 
then existed, civilization does not permit it at the present 
time. There is a great and important matter to be consid- 
ered in this question so far as criminals are concerned, but it 
is not the whipping-post. I often hear gentlemen say that 
they wish the whipping-post was established again. For 
what? Wife-beating. Would that prevent it? Suppose a 
man committed a cruel act upon his wife, and you take him 
and whip him for it, would he live with his wife after that? 
I tell you, gentlemen, you had better adopt the law of Con- 
necticut and give the wife a divorce and have an end of it. 
Now, I understand that such a law as this has been passed in 
Maryland. I believe there has only been one man wiiipped 
there under the law because the wives would not complain of 
their husbands. 

Robert D. Benedict : 

Has the gentleman read the report of the Committee, in 
which the Committee showed what was the effect of that one 
man's whipping? 

Julius B. Curtis : 

No, sir. 

Robert D. Benedict : 

I recommend the gentleman to read it. 
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Simon Sterne : 

Won^t you refer to it, Mr. Benedict. 

Robert D. Benedict : 

(Reads from the report of the Committee referred to.) 

Julius B. Curtis : 

Does that meet the case ? The gentleman says there have 
been very few cases. The Committee reports that fact. But 
have they gone behind the scenes and found how many wife- 
beaters there are? The truth about this is that at this period 
of time I am not in favor of any such law as that. 

Skipwith Wilmer, of Maryland: 

It may be doubted, Mr. President, whether it is wise alto- 
gether for questions of this 8ort to be raised in the Association 
until we are prepared to express ourselves decisively upon 
them. I do think, however, that as this question has been 
raised, as it has been before the Committee for one year, and 
before the Association for one year after the Committee has 
made its report, it will be very unfortunate that there should 
be any expression of opinion upon this question that would 
leave society in a more defenseless condition than, in my 
judgment, is the one which it now occupies. I think every 
gentleman here will recognize the fact that while crime is 
steadily on the increase, while the census of 1880 shows 
twenty-five per cent, more of criminals than was shown by 
the census of 1870, that the resources of society for the effect- 
ive punishment of crime have been steadily diminishing. 
Not a year rolls by that the Legislature does not abolish labor 
in one form or another in some of our penal institutions. 
Whenever an industry is conducted there with sufficient pros- 
perity to interfere, in the opinion of men engaged in similar 
work outside, with the profits of their trade, a bill is passed 
prohibiting that industry. Some of the States have abolished 
labor in prisons entirely. Some of the States, such as the . 
State in which I live, have abolished certain forms of work. 
In houses of correction and institutions where criminals are 
confined who are sentenced for short terms, it is found that 
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they cannot be taught any trade. There is nobody who 
would contract for the labor of those criminals, because they 
come there ignorant of any trade, and consequently the lives 
of the inmates are passed in comparative comfort and absolute 
idleness. They are better clothed, better fed, better housed 
than when they were outside, and they feel satisfied no doubt 
about the continuance of their immunity from want. As has 
been said by the gentleman from Pennsylvania, to an over- 
whelming majority of the criminal classes mere confinemcDt 
in a house of correction is no punishment at all. As the fall 
of the year approaches you will find that men commit a cer- 
tain class of petty offenses so as to secure comfortable quar- 
ters for the winter. I rememlxir last fall of a respectable 
looking man breaking a plate-glass window, and expressing 
great disappointment when he was only sentenced to jail for 
sixty days; he had expected to get a snug berth for the 
winter. Now, with this condition of things socifety is neces- 
sarily driven to secure some method of protecting itself 
against the criminal classes. 

The offenses against proi>erty, of course, in this report we 
do not touch upon, but for the offenses against the person, 
where the circumstances show a deliberate, brutal intention on 
the part o£ the offender to make a brutal assault, it is pro- 
posed to apply the lash. In the words of the distinguished 
gentleman from New York, let a man who has been guilty 
of a brutal assault be whipped for his crime. Now, the 
offense which first called for some legislation on this subject 
in Maryland was the great frequency with which the police 
reported cases of wife-beating. They didn't call attention to 
quarrels between husbands and wives, but to cases of great 
brutality which occurred noticeably on Saturday night when a 
man would come home with so much of his wages as he had 
not spent in drink and then commit a brutal assault upon his 
wife. The only punishment that could be inflicted was to 
try that man before the committing magistrate and send him 
to jail for thirty, sixty, or ninety days. What was the 
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result ? The woman and children were left to starve until 
he got out of jail, therefore the wife would always say : " I 
cannot testify against him. I cannot call aloud for the police. 
I must either be beaten and say not one word or I must be 
prepared to beg until this man is released from jail.'' There- 
fore the Legislature saw fit to say that in cases of this soi*t 
they would inflict the only punishment which seemed to be 
appropriate and did not make the poor woman suffer as well, 
and so they provided that the offenders should be punished 
by whipping. What was the result ? The Committee of this 
Association applied to me to secure statistics upon this sub* 
ject in the State of Maryland. Now, I am well aware that 
statistics are not always very reliable, but, conscious pf the 
responsibility, I did not go to the court for my statistics. I 
went to the Marshal of Police, I went to the Captains of 
Police in the various districts, and I collected as carefully as 
I could all the information that they had, and the statistics 
as furnished in the report of the Committee I am assured by 
the Marshal of Police — who has been at the head of the 
police force of Baltimore for twenty years — understate rather 
than overstate the facts. And the result has been that cases 
of wife-beating have been rare indeed. A few days ago I 
saw in the papers the first case of the kind that has attracted 
public attention in three years, and it was the comment of the 
paper that it had been so long since a case of this sort had 
come before the court and so long since the last offender had 
been flogged, that it did seem as if it was necessary that the 
minds of these men should be enlightened that the law still 
stood on the statute books of Maryland. 

I think that a system of punishment which has been so 
useful in stamping out the crime of wife-beating might be 
profitably extended to other classes of crime. I think that 
where a man has been brute enough to commit a brutal crime 
the punishment would brutalize him no more. 

E. B. Green, of Ohio : 

Mr. President, I rise neither to oppose nor advocate the 
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resolution, but. simply to say in behalf of the women of the 
United States, outside of Connecticut, that I hope this Asso- 
ciation will not fall into the error which that State has, 
granting to a man a divorce if be can prove that he has 
beaten his wife, 

Julius B. Curtis : 

I did not say that. 

E. P. Green : 

I so understood you. 

Julius B. Curtis : 

I cannot furnish ears and talk too. I said the wives were 
entitled to get a divorce if they were brutally treated by their 
husbands. 

E. P. Green : 

Well, in Ohio, when we divorce one, we divorce the other, 
— not following the example of New York, divorcing only one. 

E. O. Hinkley, of Maryland : 

I feel that in accepting an office in this Association I have 
Dot lost my right to descend to the floor and debate occasion- 
ally, and I have done it at rare intervals. When I heard 
Baltimore referred to I thought it was right that those from 
that State should be heard. Mr. Wilmer has said nine-tenths 
of what I wanted to say, and, therefore, I will not go over 
the ground that he has covered, but I will go to another 
point. I have long been convinced that there is an inherent 
principle in r^ard to the nature of application of punish- 
ment derived from the nature of the crime, that there is a 
certain ratio between the crime and its punishment. I take 
that to be an inherent principle, a law of society, a law of 
nature, inherent and inevitable. I find it in history, and I 
find it in the history of the oldest nation of whose laws we 
have any record. It is called the lex talionis. Now, as a 
father, I know that children must be corrected, but any man 
of good sense and feeling will never go a hair's breadth 
beyond the application of a principle that will make the sub- . 
ject feel the consequences of his own act. Thus, if it were' 
6 
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possible, Mr. President, I should say that the crime should 
work out its own result. If a man in folly strikes his fist 
against a stone wall, that stoiie wall hits him back as hard as 
he hit it; that is a physical way of putting the thing. Now, 
let him strike the law, and let the law hit him back, and let 
the man feel tha't the punishment that is coming is by society 
adopted as nearly as it is possible for human ingenuity to 
contrive to the nature of his offense. Now, my next point is 
this : That everything which we do in the law ought to be 
adopted to the end designed, and ought to be practical. 
Therefore, I quit my theories as perhaps not altogether prac- 
tically sound in the views of some, although I am convinced 
that the general principle is correct, and lot us come to the 
practical question. 

I. heard this argument adduced about capital punishment : 
A man coming to the scaffold to be hung said : " I never 
would have killed that man if I had known that I was going to 
be hung for it. I thought the punishment was imprisonment 
for life.'' That was once urged in favor of hanging. I think 
that a man would have a sense of the particular evil he was 
doing if it were retaliated, and he felt that it was to come right 
back upon himself. We avoid those things that in nature do 
retaliate, and some of them retaliate so quickly that we 
shrink in horror of the result. Now, the gentleman from 
New York has given some testimony upon this subject ; the 
gentleman from Pennsylvania, who has had considerable ex- 
perience with criminals, has given his views, and we have 
listened to what has been said by the gentleman from Balti- 
more, and to that I can add a story that has long been told in 
Baltimore, of one of our wealthy citizens, who is an Irish- 
man. There is an Irish woman in Baltimore who is very 
apt to'be noisy on the street, and she was very often admon- 
ished about it. "When she was talked to about her conduct, 
and particularly about her thriftlessness and liability to be in 
want in the winter, she said : " Och ! Pve only to go up to 
me brother Mc — and break a window, and I'll get a nice 
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lodging for the winter/' That has often been told iu Balti- 
more to show that people are not deterred by being pat in 
the penitentiary. I remember a case that I had for contempt 
of court, where the woman was put in jail, until at last the 
judge begged of me to make a motion to the court to let 
her go, because she didn't care anything about it. 
She was quite comfortable there in the jail, and had better 
living than she was accustomed to. outside. Now, I come 
back to the point that there is an inherent principle in the 
law that the law must retaliate something that it has derived 
from crime itself, and the punishment ought to be something 
. that has relation to the crime ; and then I have no doubt as 
. to the results, and the proof of the matter is in the final 
practical result. I think we in Baltimore do know that that 
law which says that a man who is guilty of wife-beating 
shall be whipped has had a deterrent effect. With regard to 
the relation of husband and wife, I was interested in what 
the last speaker said. Can it be supposed that there is no room 
for a return of a man who has beaten his wife when he is 
punished by the law to his proper relation. It won't do, I 
think, to say broadly that he cannot or will not return. If it 
should so hap()en that a woman of delicate sensibilities had 
relatives, who said to her that they would take care of her, 
and "You never shall live with that man again," very well. 
Now you are going into high walks in society, where such 
things prevail, but when you are coming to the lower ranks, 
I don't hesitate to say that a man may whip his wife and 
then be whipped by the law and then go back again. 

B. E. Monaghan, of Pennsylvania : 

If you whip the husband for flogging his wife, what 
will you do with the wife that flogs the husband? 

E. O. Hinkley: 

Well, I should have her punished in some appropriate 
manner, 

W. T. Houston, of Louisiana : 

I trust, Mr. President, that this resolution will not pass. 
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We most not lose sight of the fact that there is always a cer- 
tain amount of crime in the world ; there is a certain amount 
of percentage of offenses against property which will con- 
tinue to exist as long as the world shall endure. It is the 
object of society to reduce the percentage of offenses against . 
persons and property to the minimum, but it is absolutely im- 
possible to stamp out offenses entirely. It may be that at the 
present time offenses of a particular character have become 
glaring, and it may be that those offenses seem to call for a 
reme<ly ; but certainly we must not lose sight of the expe- 
rience of past ages and of the conditions of our nature in pro- 
viding for remedies against those offenses. The gentleman 
from New York spoke of garroting in London having been 
stopped by the re-establishment of the whipping-post. Some 
years ago in the city of New Orleans, garroting became quite 
rife. A great many cases of garroting took place in the vi- 
cinity of a spot called Lee Place, where there is a monument 
to General Robert E. Lee. Now, that crime was not met by 
a return to the practices of the middle ages, but by the ordi- 
nary execution of the law, by the fact that the police cap- 
tured a certain number of them, and they were punished ac- 
cording to law. I do not recollect a case now in the last fif- 
teen years. Now, suppose at that time our people had lost 
their ninds in the presence of this new outbreak of garrot- 
ing and had come to the conclusion that it was necessary to 
put out the eyes of the garroters, and we had established a 
place on Lee Cirde, the very spot of their offense, and had 
there caused their «yes to be put out ? Would not a thrill of 
horror have gone through the whole United States ? Now, I 
ask you, gentlemen, have you ever seen a man flogged ? Well, 
> I have. I saw a colored man flogged in the Confederacy, and. 
Confederate soldier that I was, I sickened at my heart and I 
felt a sense of humiliation and degradation that I was a wit- 
ness of such a scene. 

A member : 

What was he flogged far ? 
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W. T. Houston : 

He was flogged for deserting. We had a lot of negroes 
working on fortifi(*ations. They were sent to us by their 
masters. They ran away, and some of them were recaptured 
and flogged, and I know that the men of my company who 
witnessed it — and they were Missourians — sickened at the 
very sight, and protested that they would never permit any 
more flogging done in their presence. 

A member : 

Have you ever seen a white man flog his wife ? 

Simon Sterne : 

That's the question. 

W. T. Houston : 

I am glad the question has been asked me, and this is the 
answer to it : Society must not descend to the same practice 
that calls for punishment ; we must not educate children that 
brutality is to be met by brutality, and that brutality is the 
normal state of mankind. The object of all government is 
to civilize the great mass of the people. Now, no man can 
deplore wife-beating more than myself; but, gentlemen, the 
flogging of a wife-beater is not the degradation of the wife- 
h&itevy but it is the degradation of the Government or State 
that inflicts it; it is the degradation of the men who witness 
the flogging ; it is the degradation of the man who wields the 
whip ; it is the degradation of every man, woman, and child 
that reads in the morning papers an account of the disgraceful, 
inhuman, and brutal thing that has been committed in the 
community in the name of law. Gentlemen, we are all fami- 
liar with cases of lynching. What is the motive of lynching ? 
Is it respect for the law ? No, not in one case out of ten. 
The resort to lynching is to satisfy the bloodthirsty, cruel 
feeling lying dormant in the breast of the lynchers. It is 
that feeling that makes a man l>eat his wife ; it is that feeling 
that makes a man slungshot his victim. The lyncher is him- 
self a criminal, and he is gratifying criminal desires. He 
pretends to act for the vindication of the law. Now, in the 
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same way^ if you establish a whipping-post for one offense it 
will oome in for another, and the general result will be a 
lowering of the moral tone of the whole body of the people 
and a return to the methods of the middle ages. Why, there 
was a time when horse-stealing and petty larceny was pun- 
ished by hanging. Now, all of these things have ceased. 
Why? Because we have found that they were not necessary. 
Now, there may be from statistics some increase in the num- 
ber of crimes committed, but that is attributable to the fact 
that the number of crimes has been increased by statute. I 
read recently of a man in New York who was convicted of 
abduction and sentenced to prison. His offense consisted, not 
in carrying away the girl, but he took a girl who was under 
the age of sixteen years to his room. Now, that is an en- 
tirely new offense in the State of New York — I mean it is a 
new statutory offense. That man figures in the list of crime 
as an additional criminal. Such things were done prior to 
that time, the world was just as bad, but that particular 
statutory crime did not exist. As we increase the number 
of statutory crimes, necessarily the number of criminals will 
seem to increase ; but for all that the world is getting better. 
I think, therefore, it would be wise for us to act in a way 
that would indicate that we had not lost all hope of reducing 
crime to the minimum. 

J. R. Johnston, of Ohio : 

Mr. President, two arguments only, have been adduced in 
support of this resolution. One is the experiment made in 
the State of Maryland recently, by which an apparent reduc- 
tion of the crime of wife-beating has taken place in that 
State. What other causes may have tended to bring about 
that result in the State of Maryland is something we ought 
to know before we must conclude that it is to be attributed 
to the operation of this statute. There are many things ope- 
rating in the State of Maryland, and one of them is the 
progress which they ought to be making to keep pace with 
the American people in civilized parts of the United States, 
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but that is not all. The other is that the application of the 
whip to a criminal has a deterrent effect by making him lose 
caste even with the criminal classes with whom he associates^ 
that is^ it tends to degrade him still more than the crime 
itself^ and drives him further down the scale of crime. Now, 
I have always observed that the great bulk of our crime is 
committed by the degraded classes. Therefore, if you in- 
crease that class, making that d^radation still greater, what 
"will be the result ? I ask my friend from New York, who 
says that that is the best argument he can adduce here. 

Simon Sterne : 

The man who has had the lash applied to his back may be 
degraded still lower than the condition he was in before he 
went to the whipping-post, but the class is deterred. That 
is my answer. We will ^eter from committing offenses, not 
only by the moral law, not only by the condition that may 
be within or upon us, but also by the tone of society around 
about us. 

Adjourned until to-morrow morning at 10 o'clock. 



THIRD DAY. 

Friday y Auffust 19, 10 A. M. 

The President: 

The first business this morning is the nomination of 
officers. 

William P. Wells, of Michigan : 

For reasons which will presently ap()ear, this report is pre- 
sented by me instead of by Judge Wright. I am instructed 
by the General Council to report the following nominations for 
officers of the American Bar Association for the ensuing 
year : 

{See the Lid of Officers ai the end of the MiniUea.) 

Adopted. 
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William P. Wells: 

The General Council recommend a candidate for member- 
ship. He was duly elected. 

{See the List of New Members.) 

The President : 

I wish to submit to the Association now what business they 
will prefer to proceed with. The situation of business is this : 
W^hen we adjourned yesterday morning the reading of the 
report from the Committee on Commercial Law was being 
proceeded with. In the evening and when we adjourned, 
that report was made the special order of business this morn- 
ing after the nomination and election of officers, but last night 
the resolution^ which I now read, was under discussion : 

" Reaolvedy That in the opinion of the Association the 
interest of society would be promoted by the general use of 
the whipping-post as a mode of punishment for wife-beating 
and other assaults on the weak and defenseless, or assaults 
committed with slung-shots, sand-bags, brass knucklas, or 
similar weapons." 

That discussion was very nearly closed, and I have doubts 
myself which business is entitled to precedence. Therefore, 
I propose to submit to the Association which business they 
will take up first. 

Robert D. Benedict : 

I move that the discussion of last evening be continued and 
closed. 

George Gray, of Delaware : 

I move an amendment to that, viz. : That discussion be 
continued for fifteen minutes. I think that inasmuch as that 
was the special order for yesterday, as we have but three days 
in which our proceedings can be conducted, and there are 
several matters that may properly come before the Association 
of quite as much importance as that, I think after the full 
discussion last evening that fifteen minutes ought to suffice to 
close it. 
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The motion, as amended, was duly seconded and carried. 

£. F. Bullard : 

I move that each speaker be limited to five minutes. 

The motion was adopted. 

The President : 

Discassion on the report is now in order. 

Ignatius C. Grubb : 

It is first necessary to know precisely the subject at issue. 
The question is not whether tlie whipping-post to the fullest 
extent, as administered in Delaware, shall be adopted by this 
Association, but whethev^ it shall be adopted in the limited 
form mentioned in the resolution which applies to wife-beat* 
ing, assaults with slung-shots, sand- bags, brass knuckles, or 
similar weapons — in other words, applies to those who show 
that they have abdicated their manhood and ought to be pun- 
ished accordingly. That is the issue. That excludes, then, 
the sentimental view of this matter, and brings it down to the 
consideration of us as practical men. The day of the millen- 
nium has not come. When it does come and all men are per- 
fect, then I have no doubt we can dispense with the whipping- 
post in accordance with the sentimental standpoint taken by 
some of the gentlemen here. In Delaware the millennium 
era has not yet occurred, I will say. At the same time we 
believe we have as honest, as valuable government, and as 
good as any State in the Union, and that Delaware ideas may 
well be adopted on this as well as on many other subjects 
with profit in larger States of the Union. 

As practical men, wo must consider this question from the 
standpoint with which the law looks at it in the administra- 
tion of justice; that is, we must view it from the standpoint 
of the purpose of punitive legislation. That pur(K>se is not 
chiefly for the reform of the criminal, but it is for the pre- 
vention of crime. It is intended, not out of sympathy, to 
take care of the criminal, but to take care of the public, to 
take care of the many who are honest and virtuous and not 
vicious as against the few who make up the vicious class. 
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Punishtnent, therefore, is intended chiefly to deter others from 
the commission of crime. When you punish a man who has 
shown himself to be a dastard and a miscreant among liuman 
beings, you set an example to others not to follow in that way 
and not to become so, or, if they are so, to desist from crime. 

Now, gentlemen, that is the whole thing in a nut-shell. If 
you want to know what are the fruits of that policy as against 
the sentimental policy, as against the view that is urged here 
by the advocates of the millennial period, as we may call it, by 
gentlemen who are forerunners of Bulwer's Coming Race — 
I may say the men sent before, the nineteenth century John 
the Baptists — if you wish to know the difference between the 
practical result of the Delaware idea (I may call it, although 
it is limited here, properly) you may see it by going to Dela- 
ware, by studying our statistics, and if I had time I could 
read to you and can furnish them for publication if desired, 
which show that, whereas the percentage of crime punishable 
with whipping in the United States according to its criminal 
population is one out of eight hundred and thirty-three, in 
Delaware the percentage is one out of six thousand punished 
by the whipping-post in our State. 

John H. Handy, of Maryland : 

Mr. President, I regret that I did not hear the argument 
advanced against this resolution last night. This proposition 
to establish the whipping-post in cases of brutal wife-beating 
originated in the State of Maryland, which I then had the honor 
to represent upon the floor of the House of Delegates, and have 
now in part the honor to represent as a member of this Asso- 
ciation. 

I may say, sir, that as Chairman of the Judiciary Com- 
mittee of the House of Delegates of Maryland, I reported 
that bill and fought it through the House of Delegates, and 
it became a law, the fruits of which are now being reaped by 
the public in the State of Maryland, and the good results and 
effects of which are circling around through this country, and 
I hope will embrace every. State in the Union. 
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We passed this law not upon any sentimental ideas either 
for one side or the other. We believed that the time had come 
to take some stringent measures to prevent these brutal as- 
saults by husbands upon wives. 

Now, I understand that some gentlemen last night said 
here that we were rolling back the tide of civilization. It is 
strange indeed that such opinions should be advanced here, 
when the very essence of civilization is, as I understand 
it, to afford protection to the weak against the strong. 
There was a time, Mr. President, when the husband and the 
master had the right of life and death over his wife, his 
children, his slaves — ^and his wife was his slave. The very 
essence of civilization has been redeemed — the wife and the 
children of men redeemed from such a condition — ^and in 
furtherance of and as protection of that idea this law has 
been advanced by the Legislature of Maryland. 

Sir, it is a revolting spectacle indeed to see a man writhing 
ndder the lash, but <the man who flogs his wife brutally and 
has the lash laid upon him by the brother, the father, or other 
relative of the wife is thought to be justly punished by every 
man in the community who has a spark of manhood in his 
bosom. How is it, then, that when he is tried by a judicial tri- 
bunal where he has all the defenses that he can avail himself 
of, permitted to him either in denial or mitigation, and is con- 
victed, and tliat same cowhide is handed over to the officer of 
the law, to be laid upon him according to the restrictions of 
the law, and not according to the unlimited idea of the private 
avenger — how is it, I say, that it becomes so obnoxious? 

Sir, this resolution and this law cover both modes that 
deter men from such crimes. Humiliation for some — bru- 
tal I admit, because the man who can assault his wife is 
beyond all feeling of personal humiliation ; and it covers the 
other branch. The sting of the lash is the strength of the 
law. 

Mr. President, I remember well what opposition we met 
with when we attempted to pass this legislation in Maryland. 
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It was fought through the Senate of Maryland on these senti- 
mental grounds. We were told all this matter about civiliza- 
tion and reform. Sir, penal laws are not made to reform the 
criminal. They are made to punish the offense, and if re- 
form results to the man himself, or if reform results by its 
intimidating effect upon his neighbors, so much the better ; 
but punishment is punishment primarily, and upon that 
theory alone has the State the right to inflict it. 

P. L. Mynatt, of Greorgia : 

Two objections present themselves, Mr. President, to my 
mind to this method of punishment. While we do despise 
the culprit, we do not despise his children and his grandchil- 
dren and his great-grandchildren. The punishment to them, 
the punishment to his children, is as great as the punishment 
to him, except &s to the mere physical pain. This character 
of punishment is more infamous tlian any. It makes a more 
indelible stain than any other sort — a stain from which his 
posterity will never be relieved. That is^one troulile I have 
in my mind about inflicting this punishment. If the punish- 
ment stop with the man who whipped his wife I would have 
no objection to it. But, sir, you inflict a punishment upon 
his children, even to the third and fourth generation, from 
which they can be relieved only by hiding themselves. 

I think, sir, that our free country is different from Great 
Britain in that particular. There, there is no care or concern 
about the future generation. In this country our greatest 
men spring from the humblest \talks of life. Let us not put 
such a stain as .this upon any of the children of this free land. 

In the next place, another objection is that when you have 
punished the culprit, in three minutes he is out again upon 
the community. He is not in a place of penitence to reflect. 
But he is out again, a desperate man, with his wife at his 
mercy ; he is out again with everybody subject to his malice; he 
is out again to perform all the devilment that is in his nature. 

I think for these reasons that the penitentiary is the l)etter 
place for that sort of a culprit and every other sort of one. 
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E. F. Bullanl, of New York : 

Mr. President, I have been in favor of aggressive discus- 
sions and resolutions in this Bar meeting, but it seems to me 
that tliis resolution goes a little further than belongs to the 
lawyer branch of the Government. I am in favor of every 
sort of resolution and action and discussion here which per- 
tains to legal questions, but this is more of a social and polit- 
ical question, and one at which we cannot arrive at any 
unanimous conclusion. We might as well take up the temper- 
ance question or woman's suffrage question. We all know 
that ninety-nine out of a hundred wife-beaters are drunk on 
the occasion when they beat their wives. If whisky was 
taken away from them, there would be no beating of wives 
by husbands. 

Therefore, I submit that that question rather belongs to 
the political branch, and I hope this Association will not pass 
a resolution which shall be criticised by the whole civilized 
world. I, therefore, move that the whole subject be laid upon 
the table. 

Orlando B. Potter : 

I second that motion. 

E. O. Hinkley: 

I ask to correct an error — 

The President : 

We cannot allow any discussion except by unanimous con- 
sent. 

W. T. Houston, of Louisiana : 

I rise to propose an amendment. 

E. O. Hinkley : 

I simply wish to correct something I said last night. 

The President : 

You may do that. 

The Secretary : 

In my remarks last night I gave a wrong answer to the 
gentleman who questioned me. I have slept over it and now 
I wish to correct it. Blackstone tells us that on certain occa- 
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sions women are the best judges of certain questions coneem- 
ing themselves. I would take a woman who beats her hus- 
band and send her to a private apartment with three good 
wives, the first of whom should lecture her severely, the 
second of whom should whip her moderately, and the third 
of whom should instruct her in the art of managing her hus- 
band without beating him. 

The President : 

Now, Mr. Houston, your amendment is in order. 

W. T. Houston : 

I move to amend the resolution by adding the words : " And 
that any one convicted of the crime of rape should be burned 
at the stake." 

Julius B. Curtis : 

I second that. 

9. F. Bullard : 

Mr. President, a motion to lay on the table is not amend- 
able, I believe. 

The President : 

That is true. Gentlemen, the question will first be put upon 
the motion to lay on the table. If that is passed, it will be an 
end of the subject. 

The motion to lay on the table was adopted : yeas, 63 ; 
nays, 28. 

The President: 

The next business in order is the resumption of the reading 
of the' report of the Committee on Commercial Law. 

Gustavus A. Breaux, of Louisiana : 

I move that the further reading of the report be dispensed 
with, and that the chairman of the committee be requested 
to simply read the conclusions at which the committee arrived, 
for the reason that the report has been printed, and we have 
all had an opportunity of reading it. 

The motion was adopted. 

George A. Mercer, of Louisiana : 

The conclusions which the committee reached after a care- 
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fill consideration of the subjects, referred to them are as 
follows : 

First. That the present needs of the business community 
for uniformity of law relating to the enforcement of contracts 
and the collection of debts imperatively demand national 
legislation as the only adequate means by which the desired 
relief and protection can be attained. 

Second. That so far &s interstate commercial transactions 
are concerned, Congress has full power to provide the neces- 
sary relief and protection by legislation under the clause of 
the Constitution giving it the power to pass laws to regulate 
commerce among the States. 

Third. That this legislation requires only a short and 
simple act of Congress^ such as would be easily intelligible 
to every business man, and its administration would require 
only the exercise of the ordinary equity powers of the courts 
of the United States. 

Fourth. That, in the exercise of the same power, Congress 
should enact a statute defining the law relating to bills of 
exchange and other commercial paper, so far as the same is 
involved in interstate commerce. 

Fifth. That if such legislation be once adopted it is likely 
that the State Legislatures would enact the same provisions 
for the regulation of commerce among their own citizens, and 
there would thus he provided a completely uniform system 
of law relating to the essential features of <;ommercial trans- 
actions throughout the whole country. 

Sixth. That it is desirable that Congress should enact a 
national bankruptcy law, and that such a law should be a 
short, simple, and concise act, and its administration should 
be under the direction of the court according to the ordinary 
and familiar rules of a court of equity. 

The Committee recommend, if this report be approved, 

that the Association take such action as will bring this sub- 

. ject prominently before the people of the country, so that 

there might be brought to bear upon Congress, jat . its next 
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session, evidence of the pressing need of the business commu- 
nity throughout the Union for relief and protection from 
present difficulties which tlie proposed legislation alone can 
afford. 

The Committee have not undertaken to consider and rec- 
ommend the details of the legislation required to accomplish 
the desired result, but in order to suggest, in a general way, 
an appropriate form of congressional action, the Committee 
append hereto a draft of a bankruptcy bill drawn by one of 
its members in general conformity to the views above ex- 
pressed, together with the bill to regulate interstate debts, 
credits, and collections which was submitted at the last 
annual meeting of our Association. 

These bills are not given as complete and perfect, but 
merely as furnishing a proper ground for intelligent discus- 
sion ind progress. 

Although the subject of a uniformity of commercial paper 
in all interstate transactions was not in terms referred to this 
Committee^ it is so intimately connected with the particular 
topic they were directed to consider that the Committee have 
deemed it their duty to direct the attention of the Association 
to the bill to secure such uniformity, which was prepared by 
a member of the Committee for the American Bankers' Asso- 
ciation and introduced in Congress by the late Judge Poland, 
in whose death since the last meeting of the Association we 
are called to mourn the loss of so good a friend and one so 
highly esteemed and so affectionately r^arded by us all. 
His warm support of the measure is one more important ser- 
vice for which both the profession and the country are in- 
debted to him. The Committee recommend the adoption of 
the following resolution : 

** Eesdved, That the report of the Committee on Commer- 
cial Law be adopted, and that the Committee be em])owered 
to take such action on behalf of the American Bar Associa- 
tion as they may deem necessary or expedient to secure the 
legislation recommended in their report. 
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The President : 

The report is now open for discussion, 

William E, Earle, of the District of Columbia : 

I move that the consideration of that report be made the 
special order for our next meeting, immediately following the 
annual address. It is a very important and interesting re- 
port^ and I do not think that in the short time left to us to- 
day we can consider it in such a manner as would enable us 
to reach a satisfactory conclusion about it. It covers a great 
deal of ground, and we had better let it lay over for another 
year. 

Egbert Whittaker : 

Seconded the motion, and it was adopted. 

The President : 

Miscellaneous business is now in order. 

C. C. Bonney, of Illinois : 

I have received from Professor Baldwin a resolution with 
a request that I offer it in his behalf and ask its reference to 
the Committee on Jurisprudence and Law Reform. With 
your permission I will read the resolution : 

^'JResolvedy That the Committee on Jurisprudence and Law 
Beform be instructed to inquire add report at the next meet- 
ing whether it would not be desirable to promote the enact- 
ment in the several States of some uniform law (and, if so, in 
what form) to regulate the marriage of their citizens in 
foreign countries, and the proper authentication and registra- 
tion of such marriages in this country ,^^ 

Nicholas Van Slyck : 

Moved the adoption of that resolution, and it was adopted. 

Johnson T. Piatt, of Connecticut : 

Offered the following resolution : 

" Budvedy That the President of the Association be and 
he is hereby requested to appoint a special committee of three 
members to inquire and report as to what, if anything, can 
be done to secure a better expression of the legislative inten- 
tion in framing public statutes.^' 

6 
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The resolution was adopted. 

Walter Greorge Smith, of Pennsylvania : 

On behalf of Judge Hoadly, of New York, whose en- 
gagements were of such a character that he was unable to 
attend this meeting at the last moment, I desire to introduce 
a resolution, and after doing so I will submit the reasons that 
he gave me in writing, moving him to that thought : 

^^ Resolved, That in all courts of last resort in which 
written or printed briefs are required from counsel, such 
briefs should be required to be exchanged long enough before 
the submission of the cause to enable counsel on each side to 
examine and reply, either in writing or in print, to the brief 
of his adversary." 

I will now submit, with your permission, the reasons that 
the suggester of the resolution has to offer : 

" The importance of a rule of this kind has been very 
strongly impressed upon me in my practice in courts of last 
resort. In this State briefs are exchanged at the moment of 
going into the oral argument, and no sooner. It is manifest 
that the Court of Appeals loses all the advantage it wonld 
have if counsel were familiar with the views of their adver- 
sary. Where the case has been thoroughly and well tried in 
the special and general term, and the same counsel present 
the case to the Court of Appeals, this diflBculty is obviated. 
But it often happens that counsel argue in the court of last re- 
sort who come into the case after its removal to that tribunal, 
and who are familiar only with the printed record and have 
not heard the debate of the other side. 

"In Washington, as you are well aware, the Supreme 
Court of the United States require the brief of the appellee 
or plaintiff in error to be filed six days, and that of his ad- 
versary three days, before the hearing — a rule which, in feet, 
id more oflien honored by its breach than its compliance, and 
which is entirely inadequate to produce the result I have in 
mind, namely : That the courts should be assisted by a 
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thorough preparation on both sides founded on time for 
studying the adversary's views. 

" In Ih^ olden times, when the Supreme Court of the United 
States was attended by Wirt, Pinckuey, Walter Jones, and 
Reverdy Johnson, and other resident counsel only, these 
gentlemen, being in Washington or Baltimore, might, under 
the rule, familiarize themselves with their adversaries' views 
during the six days or three days permitted by the rule, so 
as to discuss orally, with competent knowledge, the antago- 
nist's position. As the bar of the Supreme Court of the 
United States is now constituted, gentlemen coming from 
great distances, in answer to a telegram from the clerk, reach 
the court the night before the cause is to be heard, and they 
are compelled to go into trial on their previous preparation 
without knowing what has occurred during the six days or 
three days prior to the date of the hearing. If the time 
were enlarged to ten, twenty, or thirty days, it seems to me 
the cause of justice would be greatly facilitated. 

''The rule in Ohio requires that 'a copy of the printed 
record and brief or argument shall be furnished to the' 
opposite counsel within a reasonable time before the cause 
shall be heard.' 

"Under this rule, my own practice always has been, and 
this is (I think) the general practice throughout the State, to 
exchange briefs long enough in advance to enable counsel to 
reply, or, at least, to make intelligent criticism at the time of 
the oral argument. Oral arguments, however, are not re- 
sorted to in Ohio as much as they ought to be, and this fact 
modifies the effect of the rule. 

'' I am not &miliar with the practice in other States, but I 
am convinced, from what I have heard from gentlemen liv- 
ing in other States, that the evil of submission to the courts 
of last resort of causes without sufficient prior knowledge 
on the part of counsel of the views of their adversary is 
widespread, 

''Of course, I am looking at this question entirely from 
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the standpoint of the court and the interests of justice. There 
are cases in which, beyond a doubt, it helps a lawyer to hide 
his brief from his adversary, and only lawyers who are will- 
ing to resort to this species of malpractice (for such I cannot 
help calling it) would object to the passage of this resolution. 

" In my opinion the interests of justice will be furthered 
by the adoption of the resolution I have suggested, pro- 
vided the evil is as great as I think it is," 

William Allen Butler, of New York : 

Moved that the resolution be referred to the Committee of 
Judicial Administration, and the motion was adopted. 

W. B. Webb, of the District of Columbia : 

Mr. President, to inaugurate the celebration of the Cen- 
tennial Anniversary of the Institution of Constitutional Gov- 
ernment in the Western Hemisphere, which is to take place in 
1889, in a proper manner we desire to offer what I shall read 
to this Association. In the city of New York, for some time 
past, preparations have been going on toward making a 
national celebration of this one hundredth anniversary of the 
adoption of the Constitution of the United States. The 
Senate of the United States has referred the matter to a 
special Committee, and that Committee has expressed very 
favorable opinions toward this national celebration. There 
are sixteen Republics in America, all of which, nearly, have 
modeled their Constitutions upon the Constitution of the 
United States. From nearly every one of those we have had 
letters signifying their desire to unite in this national cele- 
bration. We have had a resolution from several Conven- 
tions in the country to the same effect. We think that this 
body of representative lawyers could do a great thing toward 
that celebration if they would adopt resolutions urging this 
celebration at the Capital City of the country. I therefore 
offer the following resolutions : 

"Whereas, It is proposed to celebrate at our National 
Capital, in 1889, the One Hundredth Anniversary of the 
Inauguration of Constitutional Government in the Western 
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Hemisphere, which celebration is intended to be a joint 
tribute by the sixteen American Ilepublics to the Constitu- 
tion of the parent Republic — the United States; 

'' Whereas, It is proposed that said celebration be under 
the auspices and control of the General Government, viz, : a 
Commission of nine, three to be appointed by the President 
of the United States, three by the President of the Senate, 
and three by the Speaker of the House of Representatives : 

^'Resolved, That the American Bar Association favors 
this patriotic movement, and commends it as a dignified 
and useful way of celebrating the Centennial of the Consti- 
tution ; 

" Resolved, That the Secretary be instructed to send a copy 
of these resolutions to the President of the United States, the 
President of the Senate, and the Speaker of the House of 
Represen tati ves/* 

C. C. Bonney : 

With very great pleasure, Mr. President, I second the 
resolutions which have just been read. 
They were adopted. 
R. L. Morris, of Tennessee : 
I offer the following resolution : 

" Resolved, That we recommend to Congress the passage of 
the bill pending at its last adjournment to increase the sala- 
ries of District Court Judges of the United States to five 
thousand dollars, and that we respectfully request our Sena- 
tors and Representatives in Congress to support that bill and 
urge its passage.^* 

The President : 

If there be no objection, the resolution will be referred to 
the Committee on Judicial Administration and Remedial 
Procedure. 

Charles Borcherling, of New Jersey : 

A resolution offered by Mr. Smith, Mr. President, made a 
suggestion upon which it would be expedient for this Associa- 
tion to take immediate action, and to which its immediate at- 
tention is desirable. The working of this Association as it now 
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stands is that resolutions are referred to the proper committees. 
The committees at great labor make their reports at tlie fol- 
lowing session. Those reports were not printed heretofore, as 
far as I know. At this session we find them distributed the 
very moment the chairman of that committee reads the re- 
port. What is the consequence? Here we had yesterday a 
very important matter in regard to which it was stated by 
some member that there was no resolution to look at, and 
therefore very much time was spent, and members argued upon 
subjects not within the purview of that resolution. Under 
those circumstances, and taking the Committee on Commer- 
cial Law, whose report is now again postponed until the next 
session, by which time, unless action is taken as I now very 
respectfully submit, most of that report will be lost sight of. 
I therefore ask that the order of business be changed in this 
particular: That all reports be printed and distributed among 
the members before the Association meets, or on the first day 
of the session, and that the reading of the reports be dispensed 
with hereafter, because it is assumed then that every member 
is familiar with their contents. By that means it seems to 
me that much valuable time may be saved, and in some in- 
stances we may listen to matters and arguments in point. 

The Secretary : 

Will the gentleman be kind enough to formulate that in 
the shape of an amendment to the By-Iiaws, so that the Secre- 
tary will know his duty and make it a permanent rule ? 

Charles Borcherling : 

I will do that. 

Charles S. Bradley, of Ehode Island : 

I suggest that not only the report of the Committee, but all 
that the Committee ask the Association to adopt, shall be 
printed also. I ask the gentleman from New Jersey to in- 
corporate that in his amendment. 

The President : 

I understand that the report of the Committee would em- 
brace everything that they recommend. 
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Charles S, Bradley : 

My suggestion is that the report of the Committee and 
whatever the Committee ask the body to adopt or approve of 
should be put in print and distributed among the members. 

The President : 

Of course, Mr. Borcherliug, in preparing your amendment 
you understand that Judge Bradley, of Rhode Island, sug- 
gests that you add the recommendations that the Committee 
make to the body for adoption. 

Charles Borcherling : 

Yes, sir. Mr. President, I have been handed a resolution 
by Mr. Barclay, of St. Louis, which embraces all that I sug- 
gested, and I therefore offer this resolution now : 

" Amend By-Law XII by adding : And any such report 
containing any recommendation for action on the part of the 
Association shall be printed, and shall be distributed by 
mail by the Secretary to all the members of the Association 
at least thirty days before the annual meeting at which such 
report is proposed to be submitted.^' 

The President : 

I would suggest that thirty days probably would be too 
long, 

Charles Borcherling ; 

I will change it to fifteen days. I will offer the resolution, 
changing it to fifteen days instead of thirty. 

The resolution was adopted. 

The Secretary i 

I would announce that the number of persons already reg- 
istered is one hundred and forty, which a little exceeds that 
of any previous meeting. 

J. R. Johnston, of Ohio : 

Mr. -President, I offer the following resolution ; 

'^ Readvedy That the Committee on Jurisprudence and Law 
Reform be requested to consider and report at the next annual 
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meeting what legislation, if any, it may deem necessary to 
correct the irregularities in and evils growing out of the pres- 
ent laws relating to marriage and divorce/' 

The resolution was adopted. 
The President : 

There being no other business before the Association, I now 
declare this meeting adjourned sine die. 

EDWARD OTIS HINKLEY, 

Secretary. 
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TREASURER 



Dr. 

To balance from last report, $1,786 50 

cash received — dues of members, 3,336 00 

" " —sale of Transactions, 14 50 

$5,136 00 

Cr. 

1886. 

Acig. 19. By John Hinklev, expressage, etc., ... $11 50 

19. posting notices of meeting, 2 00 

19. G. A. Morrison, stenographer, on ac- 
count, 40 00 

19. stationery, etc., ninth meeting, ... 4 75 

20. Putnam's Music Hall, ninth meeting, 120 00 
20. janitor Music Hall, 5 00 

20. incidental expenses of ninth dinner, . 20 00 

21. Grand Union Hotel, on account of 

ninth dinner, 150 00 

Sept. 17. type-writing annual address, .... 6 84 
18. C. H. Butler, expenses in connection 
with reporting ninth annual meet- 
ing, 71 22 

18. C. A. Morrison, stenographer, in full, 56 00 
Nor. 12. Grand Union Hotel, balance of ac- 
count, ninth dinner, . 326 50 

Dec* 7. Sharp Printing Company, printing re- 

port of C. Parker, a member of 
special committee, ....... 25 00 

Amounts carried forward, $838 81 $5,136 00 
(89) 
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1886. AmoDnts brought forward, $838 81 $5,136 00 

Dec. 21. Marphj'B Sons, blank book, .... 7 00 

1887. 
Mch. 4. T. & J. W. Johnson, mailing-cases for 

reports, '. 8 00 

10. expenses in distributing ninth report, 179 61 

10. letter file, 1 00 

May 2. Dando Printing and Publishing Com- 

pany, printing ninth annual report, 1,526 20 
2. Dando Printing and Publishing Com- 

pany, binding ninth report, mail- 
ing-cases, printing extra copies of 

papers read, etc., 358 99 

7. Dando Printing and Publishing Com- 

pany, general printing, stamped 
envelopes, etc., to date, ... . 58 80 

7. delivery of ninth reports in New 

Yoric City 2 03 

July 2. W. F. Murphy's Sons, receipt books, 6 00 

2. Sam'l Wagner, expenses as member 

of Committee on Commercial Law, 16 00 

4. Geo. A. Meroer, expenses as member of 

Committee on Commercial Law, . 48 70 

4. C. C. Bonney, expenses as member of 

Committee on Commercial Law, . 58 65 

5. session laws of Tennessee, ..... 1 50 
Aug. 4. Allen, Lane & Scott, printing mem- 
orial of Hon. Jno. W. Stevenson, . 88 50 

8. T. B. Keogh, postage, etc., 4 00 

9. Dando Printing and Publishing Com- 

pany, general printing, stamped 

envelopes, etc., to date, 52 77 

9. Cochran, Goddard & Co^ expenses of 

tenth dinner, 32 50 

9. Allen, Lane & Scott, printing circu- 
lars, 2 50 

9. . H. C. Esliiig, Treasurer's clerk, for 

year ending August, 1887, .... 250 00 
10. session laws of Nevada and West Vir- 
ginia, 3 08 

10. expressage, telegrams, boxing etc., for 

year, 18 41 

10. postage stamps, 5 00 

Balance, 1,620 10 

$5,136 00 
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Which balance consists of— 

Amount to credit of Treasurer in 
Commonwealth National Bank, 
Philadelphia, $1,606 03 

Cash on hand, 14 07 



$1,620 10 

BespectfuUy submitted^ 

FRANCIS RAWLE, 

Treasurer. 
Saratoga Sprinos, August 17th, 1887. 

Audited and found oorrect. 

William P. Wells, 

* Johnson T. Platt, 

Auditing Committee. 
August 17th, 1887. 
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LIST OF MEMBERS ELECTED. 



ALABAMA. 

Haix, Fbakk a.., Montgomery. 

ARKANSAS. 

Garland, Auoustus H., Little Bock. 

CONNECTICUT. 

GuNN, George M., Milford. 

DELAWARE. 

Harrinotok, AusTur, Wilmington. 

Lore, Charles B., Wilmington. 

Nicholson, John R., Dover. 

Porter, Willard Hall, Wilmington. 

DISTRICT OF COLUMBIA. 

Berrt, Walter V. R., Washington. 

Blair, John S., Washington. 

Lee, Blair, Washington. 

GEORGIA. 

Bartlett, Charles L., Macon. 

Calhoun, Patrick, Atlanta. 

Erwin, R. G., Savannah. 

Mynatt, Pryor L., Atlanta. 

Newman, W. T , Atlanta. 

Simmons, Thomas J., Macon. 

Smith, Hoke, Atlanta. 

Wright, Boykin, Augusta. 

ILLINOIS. 

HuRD, Harvey B., Chicago. 

KANSAS. 

Dillon, Hiram P., . • Topeka. 
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LOUISIANA. 

Elu8) E. John, New Orleans. 

EuBTis, James B., New Orleans. 

FoBMAN, Benjamin Rice, New Orleans. 

Gibson, Randall Lee, New Orleans. 

HorsTON, William T., New Orleans. 

Robinson, N. T. N., New Orleans. 

RosT, Emile, New Orleans. 

MARYLAND. 

Donaldson, John J., Baltimore. 

MASSACHUSETTS. 

Dillaway* W. E. R., Boston. 

MICHIGAN. 

DoNBLLY, John C, Detroit. 

MooBE, Geoboe Wm., Detroit. 

MINNESOTA. 

Ingebsoll, Fbedebick G., St. Paul. 

MISSOURI. 

Gloyeb, John M., St.Loais. 

McDouoAL, Henby C, Kansas City. 

MONTANA TY. 

CuLLEN, William E., Helena. 

Toole, Edwin W., Helena. 

Wade, Decius S., Helena. 

NEVADA. 

Leonabd, Obville R., Carson City. 

NEW JERSEY. 

Bedle, Joseph D., Jersey City. 

BoGGS, Hebbebt, Newark. 

Qbant, Alexandeb, Jb., Newark. 

NEW YORK. 

Clinton, Henby L., New York, 

McCooK, John J., New York. 

PoTTEB, Fbedebick, ........... New York. 

Wabd, Henby Galbbaith, New York. 
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OHIO. 

Chalk ER, Newtoit, Akrop. 

YouHO, George R^ Dayton. 

ZucKEB, Peter, Cleveland. 

PENNSYLVANIA. 

Cokarroe, George M., Philadelphia. 

DoRRAircE, J. Ford, Meadville. 

Fisher, William Rightee, .... Philadelphia. 

Lear, Henry, Doylestown. 

Mercur, Rodney A., Towanda. 

Miller, E. Spencer, Philadelphia. 

Porter, William W., Philadelphia. 

Remak, Stephen S., Philadelphia. 

Sulzberger, Mayer, Philadelphia. 

Todd, M. Hampton, Philadelphia. 

SOUTH CAROLINA. 

Lord, Samuel, Charleston. 

Orr, James L, Greenville. 

Parker, William H., Ahbeville. 

TENNESSEE. 

Merritt, A. G., Nashville. 

Morris, Robert L., Nashville. 

VERMONT. 

Taft, Elihu B., Burlington. 

VIKGINIA. 

Crocker, James F., Portsmouth. 

Hunton, Efpa, Warrenton. 

Kent, Linden, P. O., Washington, D. C. 

Thom, Alfred, Norfolk. 

Watts, Legh R., Portsmouth. 

WISCONSIN. 

Flanders, James G., Milwaukee. 
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RECAPITULATION. 



Alabama, ] 

Arkansaa, 1 

Connecticut, 1 

Delaware, 4 

. District of Columbia, .... 8 

Georgia, 8 

Illinois, .1 

Kansas, 1 

Louisiana, 7 

Maryland, 1 

Massachusetts, 1 

Michigan, 2 

Minnesota, . . 1 



Missouri, 2 

Montana Ty., 3 

Nevada, 1 

New Jersey, 8 

New York, 4 

Ohio, 3 

Pennsylvania, 10 

South Carolina, 3 

Tennessee, . 2 

Vermont, 1 

Virginia, 5 

Wisconsin, 1 

Total 70 
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MEMORANDUM. 



The Annual Dinner was given on Friday evening, August 
19th, at the Grand Union Hotel. Thomas J. Semmes, of 
Louisiana, presided. One hundred and eight members were 
present. 
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LIST OF PRESIDENTS. 



1.1878-79. — Jamis O. Bboadhead, St. Loiub, Missouri. 

2. 1879-80.— Benjamin H. Bbistow, .... New York, New York. 

3. 1880-81.— -Edwakd J. Phelps, ...... Burlington, Vermont. 

4. 1881-82.--ClarksonN. Potter, New York, New York. 

6. 1882-83. — Alexander R. Lawton, . . . Savannah, Georgia. 

6. 1883-84.— CoRTLANDT Parker, Newark, New Jersey. 

7. 1884-85.— John W. Stevenson, Covington, Kentucky. 

8. 1885-86.— WILLLA.M Allen Butler, . . . New York, New York. 

9. 1886-87. — Thomas J. Semmes, New Orleans, Louisiana* 

10. 1887-88.— George G. Wright, Des Moines, Iowa. 
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CONSTITUTION. 



NAME AND OBJECT. 

Article I. — This Association shall be known as ''The 
American Bar Association.'' Its object shall be to ad- 
vance the science of jurisprudence, promote the administra- 
tion of justice and uniformity of legislation throughout the 
Union, uphold the honor of the profession of the law, and 
encourage cordial intercourse among the members of the 
American Bar. 



qualifications for membership. 

AbticIjE II. — Any person shall be eligible to membership 
in this AsBOCiiation who shall be, and shall, for five years 
next preceding, have been, a member in good standing of the 
^r of any State, and who shall also be nominated as here- 
inafter provided. 



OFFICERS AND COMMITTEES. 

Article III. — ^The following officers shall be elected at 
each Annual Meeting for the year ensuing : A President (the 
same person shall not be elected President two years in suc- 
cession) ; one Vice-President from each State ; a Secretary ; 
a Treasurer ; a Council, consisting of one member from each 
State (the Council shall be a standing committee oa nomina- 

(98) 
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tions for office) ; an Executive Committee^ which shall consist 
of the President, the last ex-Pi%sident, the Secretary^ and 
ihe Treasnrer, all of whom shall be ex officio members, 
together with three other members, to be chosen by the 
Association, and the President, and in his absence the ex- 
President, shall be the Chairman of the Committee. 

The following committees shall be annually appointed by 
the President, for. the year ensuing, and shall consist of five 
members each : 

On Jurispl'tldenoe and Law Keform; 

On Judicial Administfation and Remedial Procedure; 

On Legal Education and Admissions to the Bar ; 

On Commercial Law ; 

On International Law ; 

On Publications; 

On Grievances. 

A majority of those members of any committee, including 
the Council^ wh^ may be present at any meeting of the Asso- 
eiation, shall ooijustitute u qiuMrumof such committee for the 
purposes of such meeting. 

. The Vice-President for each State, and not less than two 
other members from such State, to be annually elected, shall 
constitute a Local Council for such State, to which shall be 
referred alL applioations for membership from such State. 
The Vioe^Pmsident* shall be, ex offidoy Chairman of such 
Council. 

A committde of ihree^ of whom the Secretary shall always 
be one, shall be appointed by the President at each Annual 
Meeting of the Association, whose duty it shall be to report 
to the next meeting the names of all members who shall, in 
the interval, have died, with such notices of them as shall, in 
the discretion of the committee, be proper. 

It shall be the^ufy of the Vice-President from each State 
imd Territory to report the deaths of members within the 
aame to the said committee. 
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ELECTION OP MEMBERS. 

Article IV. — All nominations for membership shall be 
made by the Local Council of the State to the Bar of which 
the persons nominated belong. Such nominations must be 
transmitted in writing to the Chairman of the General Coun- 
cil, and approved by the Council, on vote by ballot. 

The General Council may also nominate members from 
States having no Local Council, and at the Annual Meeting 
of the Association, in the absence of all members of the 
Local Council of any State; Provided, That no nomination 
shall be considered by the General Council, unless accom- 
panied by a statement in writing by at least three members of 
the Association from the same State with the person nomi- 
nated, or, in their absence, by members from a neighboring 
State or States, to the effect that the person nominated has the 
qualifications required by the Constitution, and desires to be- 
come a member of the Association, and recommending his 
admission as a member. 

All nominations thus made or approved shall be reported 
by the Council to the Association, and all whose names are 
reported shall thereupon become members of the Association ; 
Provided^ That if any member demand a vote upon any name, 
thus reported, the Association shall thereupon vote thereon 
by ballot. 

Several nominees, if from the same State, may be voted for 
upon the same ballot ; and in such case placing the word " No " 
against any name or names upon the ticket shall be deemed a 
negative vote against such name or names, and against those 
only. Five negative votes shall suffice to defeat an election. 

Article V. — All members of the Conference adopting 
the, Constitution, and all persons elected by them upon the 
recommendation of ttie Committee of five appointed by such 
Conferience, shall b^ome members of the Association upon 
payment of the annual dues for the current year herein pro- 
vided for. 
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by-laws- 
Article VI. — By-laws may be adopted at any Annual 
Meeting of the Association by a majority of the members 
present. It shall be the duty of the Executive Committee, 
without delay, to adopt suitable by-laws, which shall be in 
force until rescinded by the Association. 

DUES. 

Article VII. — Each member shall pay five dollars to the 
Treasurer as annual dues, and no person shall be qualified to 
exercise any privilege of membership who is in default. 
Such dues shall be payable, and the payment thereof enforced, 
as may be provided by the By-Laws. Members shall be en- 
titled to receive all publications of the Association free of 
charge. 

ANNUAL ADDRESS. 

Article VIII. — The President shall open each Annual 
Meeting of the Association with an address, in which he shall 
communicate the most noteworthy changes in statute law on 
points of general interest made in the several States and by 
Congress during the preceding year. It shall be the duty of 
the member of the General Council from each State to report 
to the President, on or before the first day of May, annually, 
any such legislation in his State. 

ANNUAL MEETINGS. 

Article IX. — This Association shall meet annually in the 
month of July or August, at such time and place as the Ex- 
ecutive Committee may select, and those present at such 
meeting shall constitute a quorum. 

amendments. 

Article X.— This Constitution may be altered or amended 
by a vote of three-fourths of the members present at any 
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Annual Meetings but no such change shall be made at any 
meet^)g at which less than thirty members are.present. 



00K8TBUCfTIOV« , . 

Abtigle XI. — ^The word ^^ State" whenever used in thb 
Constitution^ shall be deemed to be equivalent to State, TerrU' 
tory, and the Didrict of Cdhmbia, 
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MEETINGS OP THE ASSOQIATIOlSr. 

L — ^Tbe Execatlve Committeo^ at its firet meeting after 
each Anaoal M^etingy shall select, aomepecson to mfike an 
address at theoext Annual Meeting, ^and npt exceeding six 
members of th^ A^aoci^tion to Dead papera. 

II. — The ordec of ^xercioea at the Annuali Meeting ahaU 
be as follows : 

(a) Opening address of the President. 
• (6) dominations and Election of Membeva 

(c) Election of the Greneral Council. 

(d) Reports of Secretary and Treasnrer. 

(e) Report of Executive OQmiBittee« • 
(/) Reports of Standing Committees : 

On Jurisprudence and Law Reform ; 

On Judicial Administration and Remedial Pro^ 
cedure; 

On Legal Education and Admissions to the Bar; 

On Coqimepdal Law ; 

On International Law ; 

On Publici^tions ; 

On Grievances. 
(g) Reports of :Speeial Committees. 
(A) The Nomination of Officers; . 
(t) Miscellaneous fiusineas. 
(j) The Election of Officers. 
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The address, to be delivered by a person invited by the 
Executive Committee, shall be made at the morning session 
of the second day of the Annual Meeting. 

The reading and delivering of essays and papers shall be 
on the same day, or at such other time as the Executive 
Committee may determine. 

III. — ISo person shall speak more than ten minutes at a 
time or more than twice on one subject. 

A stenographer shall be employed at each Annual Meeting. 

IV. — Each State Bar Association may annually appoint 
delegates, not exceeding three in number, to the next meeting 
of the Association. In States where no State Bar Associa- 
tion exists, any .city or county Bar Association may appoint 
such delegates not exceeding two in number. Such delegates 
shall be entitled lo all the privileges of membership at and 
during the said meeting. 

V. — ^At any of the meetings of the Association, members 
of the Bar of any foreign country or of any State who are 
not members of the Association may be admitted to the privi- 
leges of the floor during such meeting. 

VI. — All papers read before the Association shall be lodged 
with the Secretary. The annual address of the President, 
the reports of committees, and all proceedings at the Annual 
Meeting shall be printed ; but no other address made or paper 
read or presented shall be printed, except by order of the 
Committee on Publications. 

Extra copies of reports, addresses, and papers read before 
the Association may be printed by the Committee on Pub- 
lications for the use of their authors, not exceeding two 
hundred copies to each of such authors. 

The Secretary and the Chairman of the Executive Com- 
mittee shall endeavor to arrange with the Smithsonian In- 
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stitution, or otherwise, a system of exchanges by which our 
Transactions can be annually exchanged with those of other 
associations in foreign countries interested in jurisprudence or 
governmental affairs ; and also that the Secretary exchange 
our Transactions with thase of the State and local bar asso- 
ciations; and that all books thus acquired be bound and de- 
posited in the charge of the New York City Bar Association, 
subject to the call of this Association, if it ever desires to 
withdraw or consult them, if the latter Association agrees to 
such deposit. 

The Secretary shall send one copy of the Report of the 
proceedings of this Association to the President of the United 
States, and to each of the judges of the Supreme Court 
thereof, and to the Library of the State Department, and of 
the Department of Justice thereof, and to the Library of 
Congress, and the Library of the Supreme Court thereof, 
and to the Governor, and to the Chief Judge of the court of 
last resort of each State, and to the State Librarian thereof, 
and to all public law libraries, and other principal public 
and college libraries in the United States, and to such other 
persons or bodies as the Executive Committee may direct. 

No resolution complimentary to an officer or inember for 
any service performed, paper read, or address delivered shall 
be considered by the Association. 

OFFICERS AND COMMITTEES. 

VII. — ^The terms of office of all officers elected at any 
Annual Meeting shall commence at the adjournment of such 
meeting, except the Council, whose term of office shall com- 
mence immediately upon their election. 

VIII. — ^The President shall appoint all committees, except 
the Committee on Publications, within thirty days after the 
Annual Meeting, and shall announce them to the Secretary, 
and the Secretary shall promptly give notice to the persons 
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appointed* The Committee (m Publicatiooe shall be apis 
pointed on the first day of each meeting. 

IX. — ^The Treasurer's Beport shall be exi^min^ .^d 
audited annually^ before its presentation to the Association^ 
by two members to be appointed by sthe-Chairix^n: ^,th4$ 
Executive . Committee* 

X. — ^The Council bbS, all standing committees' shall meet 
on the day preceding each Annual Meeting, at the place 
where the same is to be held, at sueh hoiur as their respective 
chairmen shall appoint* If at any Annual M^^ting of the 
Association any member of any commiUee ^shall be absent^ 
the vacancy may be filled by the members of .the :Commktee 
present. 

The Secretary of the Aj9Bocia|;iQQ shall be the Secsetary,of 
the Qouncil. 

XI. — ^The Committee, on. Publications sbaU a]^ imeet 
within one month after Mch Annual Meetingi atsuch.tj^Oje 
and place as th^ chairHian ahalLappoint* -. 

XII. — Special meetings of « any committer ^hi^vbe^held 
at such times and places as the chairman thereof may appoint 
Seasonable notice shall be given by him to each member by 
mail. 

The traveling and other necessary expenses incurred by 
any committee, standing or special, for. n^eetipgs of such com- 
mittee, during the interval between the. Annual Meetings of 
the Association, shall be paid by the Treasurer, on. the ap- 
proval and by the order of the Executive Committee. 

All committees may have their reports printed by the 
Secretary before the Annual Meeting of .the Association ; and 
any such report, containing any cecommeiidation £>r actioii 
on the part of the Association, shall be printed and shall 
be distributed by mail by the Secretary to all the m{9piber9 
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of the AssociatioD at least fifteen days before the Annual 
Meeting at whioh sooh report is proposed to be submitted. 

▲NKUAIi DUES. 

XIIL — ^The Annual dues shall be payable at the Annual 
Meeting in advanoe. If any member neglects to pay them 
for any year at or before the next Annual Meeting, he shall 
cease to be a member. The Treasurer shall give notice of 
this by-law^ within sixty days ^fler each meeting, to all 
members in default. 
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PRESIDEirT, 

GEORGE G. WRIGHT, 

Des Moine$y Iowa, 

Secretart, 

EDWARD OTIS HINKLEY, 

216, North Charles Street, Baltimore, MaryUmd, 

Treasurer, 
FRANCIS RAWLE, 

402, WalntU Street, Philadelphia, Pennsylvania. 

ExBcuTiVB Committee, 

Ex officio. 
GEORGE G. WRIGHT, Presideot, 
THOMAS J. SEMMES, Last President, 
EDWARD OTIS HINKLEY, Secretary, 
FRANCIS RAWLE, Treasurer. 

Elected Members, 
SIMEON E. BALDWIN, New Haven, Connecticut, 
C. C. BONNEY, Chicago, lUinois, 
GEORGE A. MERCER, Savannah, Georgia. 
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GENERAL COUNCIL. 



Alabamay Henry C.JSemplb, 

Arkansas, M. M. Cohn. 

Ccmnecii4sutf Johnson T. Platt. 

Delaware, Ignatius C. Gbubb. 

District of (Jobmbiay . . Wiltjam B. Webb. 

Georgia, .' George A. Mercer. 

Illinois, E. B. Sherman. 

Indiana, R. S. Taylor. 

Iowa, John F. Duncan. 

Kansas, . .* Hiram P. Dillon. 

Kentucky, E. F. Trabue. 

Louisiana, E. Howard McCaleb. 

Maine^ A. A. Strout. 

Maryland, John T. Mason, R. 

Massachusetts, M. F. Dickinson, Jr. 

Michigan, William P. Wells (Chairman). 

Minnesota, * . Hiram F. Stevens. 

Mississippi, William H. Sims. 

Missouri, Shepard Barclay. 

Nebraska, Charles F. Manderson. 

Nevada, Orville R. Leonard. 

New Hampshire, .... Joseph W. Fellows. 

New Jersey, Charles Borcherling. 

New York, Robert D. Benedict. 

North Carolina, .... Thomas B. Keogh. 

Ohio, Edwin P. Green. 

Pennsylvania, Richard Vaux. 
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Rhode Idandy Nicholas Van Sltck. 

SouJth Carolina^ . . • • James L. Orb. 

Tennessee^ Bobebt L. Mobbib, 

Texasy • • • Jacob Wasldeb, 

VeniMmiy Guy C, Noble. 

Vhyiniay •.•••«• TheoDOBE S. Oabkett. 

Wed Virginia^ John A. Hutchinson. 

WiBGonsiny ....;. B. £• Milleb. 
Jtfontona, Wilbub F. Sanbebs. 
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VICE-PRESIDENTS 



AND 



MEMBERS OF LOCAL COUNCILS. 



AuLBAMA.— Vice-President, D. S. TROY. 

Local Council, WALTER L. BRAGG, GAYLORD B. 
CLARK, FRANK A. HALL. 

AEKAimAB.^Vice-Pire8ident, AUGUSTUS H. GARLAND. 

Local Council, JAMES C. TAPPAN, BENJAMIN T. 
DU VAL, U. M. ROSE. 

GAiJVORHiA.-'Vio^PKsideiii, CREED RAYMOND. 

CoNWBoncuT.— Vice-Preflident, JULIUS B. CURTIS. 

Local Council, LYMAN D. BREWSTER, WASHING- 
TON F. WILLCOX, LEWIS E. STANTON. 

Delawabb.— Vice-President, GEORGE GRAY. 

Local Council, ANTHONY HIGGINS, GEORGE H. 
BATES, WILLARD SAULSBURY, Jb. 

DiSTBiCT OP Columbia.— Vice-President, CHARLES W. HOFFMAN. 
Local Council, WM. E. BARLEj WM. B. WEBB, J. 
HUBLEY ASHTON, HENRY WISE GARNETT, 
CHARLES C. LANCASTER, NATHANIEL WIL- 
SON. 

Fi^OBiBA.— Vice-President, E. M. RANDALL. 

Local Council, JOHN C. COOPER. 

Gboboia.— Vice-President, RICHARD F. LYON. 

Local Council. A. O. BACON, FRANK H. MILLER, 
HENRY JACKSON, P. W. MELDRIM, W. T/NE W- 
MAN. 
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Illinois.— Vice-President, THOMAS DENT. 

Local Council, JAMES K. EDSALL, HARVEY B. 
HURD, LYMAN TRUMBULL. 

Indiana.— Vice President, BENJAMIN HARRISON. 

Local Council, ABRAM W. HENDRICKS, THOMAS F. 
DAVIDSON, JOHN H. BAKER. 

Iowa.— Vice President, OLIVER P. SHIRAS. 

Local Council, JOHN F. DUNCOMBE, JOHN S. RUN- 
NELS, FRANCIS B. DANIELS, JOSEPH G. AN- 
DERSON. 

Kansas.— Vice President, GEO. R. PECK. 

Local Council, L. STILLWELL. 

Kentucky. — Vice-President, 

Local Council, JAMES S. PIRTLE, B. F. BUCKNER. 

Louisiana.— Vice-President, GUS. A. BREAUX. 

Local Council, WM. W. HOWE, WM. T. HOUSTON, 
BENJ. R. FORMAN, EMILE ROST. 

Mains.— Vice-President, F. A. WILSON. 

Local Council, CHA8. P. STETSON, NATHAN 
CLEAVES, CHARLES ^. LIBBY. 

Maryland.— Vice-President, SKIPWITH WILMER, 

Local Council, CHARLES J. BONAPARTE, DAVID G. 
McINTOSII, RICHARD M. VENABLE, GEORGE 
M. SHARP. 

Massachusetts.— Vice-President, WILLIAM GASTON. 

Local Council, L. L. 8CA IFE, M. G. B. SWIFT, ALFRED 
IIEMENWAY, CHAS. THEO. RUSSELL, Jr. 

MicmoAN.— Vice-President, THOMAS M. COOLEY. 

Local Council, DON M. DICKINSON, HENRY M. 
DUFFIELD, HERBERT L. BAKER, GEO. WM. 
MOORE. 

Minnesota.— Vice-President, GORDON E. COLE. 

Local Council, REUBEN C. BENTON, JOHN A. 
LOVELY, HIRAM F. STEVENS. 

Mississippi. — Vice-President, 

Local Council, JOHN D. GILLAND, CHARLES B. 
HOWRY, JOSEPH E. LEIGH. 
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MissouBi.— Vice-President, HENRY HITCHCOCK. 

Local Council, SEYMOUR D. THOMPSON, JAMES O. 
BROADHEAD, CHARLES L. DOBSON, E. B. 
ADAMS, FREiyK N. JUDSON. 

Mo2?TAKA.— Vice-President, DECIU8 S. WADE. 

Local Council, HENRY N. BLAKE, EDWIN W. 
TOOLE. 

Nbbbaska.— Vice-President, JAMES M. WOOL WORTH. 

Local Council, CHARLES F. MANDERSON. 

New Hampshire.- Vice-President, JOHN L. SPRING. 

Local Council, HENRY B. ATHERTON, CHARLES 
H. BURNS, FRANK D. CURRIER. 

New Jersey.— Vice-President, ANTHONY Q. KEASBEY. 

Local Council, WASHINGTON B. WILLIAMS, R. 
WAYNE PARKER, J. G. SHIPMAN, J. FRANK 
FORT, SAMUEL H. GRAY. 

New York.— Vice-President, JOHN F. DILLON. 

Local CouncU, AUSTEN G. FOX, CHARLES HENRY 
BUTLER, EDWARD F. BULLARD, JAMES M. 
DUDLEY, ORLANDO B. POTTER, CHARLES A. 
PEA BODY, W. MORTON GRINNELL. 

North Carolina.— Vice-President, THOMAS B. KEOGH. 

Ohio.— Vice-President, RUFUS KING. 

Local Council, J. R. JOHNSTON, S. O. GRISWOLD, L. 
B. GUNCKEL, M. STUART, NEWTON CHALKER. 

Penhsylvania.— Vice-President, M. ARNOLD. 

Local Council, ROBERT E. MONAGHAN, JAMES 
BREDIN, GEORGE B. KULP, C. STUART PAT- 
TERSON, WALTER GEORGE SMITH, E. S. OS- 
BORNE, HENRY C. PARSONS, SAMUEL WAG- 
NER. 

Rhode Island.— Vice-President, CHARLES S. BRADLEY. 
Local Council, FRANCIS B. PECKHAM. 

South Carolina.— Vice-President, C. H. SIMONTON. 

Local Council, W. C. BENET, J. J. HEMPHILL, A. T. 
SMYTHE. 
8 
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TENNB88EB.— Vice-President, JAMES FENTRESS. 

Local Council, J. M. DICKINSON, B. M. ESTES, JOHN 
M. GAUT. 

Texas. — ^Vice-President, 

Local CouncO, JACOB WAELDEB. 

Vkbmoitp.— Vice-President, ELIHU B. TAFT. 

Local Council, NORMAN PAUL, ELIHU B.TAFT, 
S. C. SHURTLIFF, C. W. PORTER. 

ViBGiNiA.— Vice-President, 8. FERGUSON BEACH. 

Local Council, WILLIAM J. ROBERTSON, J. RAN- 
DOLPH TUCKER, ALEXANDER HAMILTON, 
EPPA HUNTON, ALFRED P. THOM, JAMES 
LYONS. 

Weot Virginia.— Vice-President, JOHN J. DAVIS. 

Local Council, EDWARD B. KNIGHT, WILLIAM L. 
COLE, CALEB BOGGESS. 

Wisconsin.— Vice-President, ALFRED L. CARY. 

Local Council, THOMAS R. HUDD, JAMES G. JEN- 
KINS, BRADLEY G. SCHLEY, ADOLPH HERDE- 
GEN, J. C. GREGORY. 
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COMMITTEES. 



JXTBISPBTTBENCB AND LJlW BeFORM. 



SIMEON E. BALDWIN, New Haven, Connecticut. 

HENRY HITCHCOCK, St. Louis, Miaeouri. 

GEORGE TUCKER BISPHAM, Philadelphia, Pennsjivama. 

JOHN F. DILLON, New York, New York. 

JOHN M. BUTLER, IndianapoliB, Indiana. 



Judicial Administbatiok and Remedial Progxdurb. 

RUFU8 KING, Cincinnati, Ohio, 

WALTER B. HILL, Maoon, Georgia. 

ROBERT D. BENEDICT, New York, New York. 

HENRY WISE GARNETT, Washington, District of Cohimbia. 

JOHN W. CARY, Milwaukee, Wisconsin. 



Leqal Education and ADMiasiONS to the Bar. 

GEORGE H. BATES, Wilmington, Delaware. 
D. 8. TROY, Montgomery, Alabama. 
JOHNSON T. PLATT, New Haven, Connecticut. 
JOHN B. SANBORN, St. Paul, Minnesota. 
WILBUR F. SANDERS, Helena, Montana. 



Commercial Law. 

GEORGE A. MERCED, Savannah, Georgia. 
SAMUEL WAGNER, Philadelphia, Pennsjlvania. 
JAMES K. EDSALL, Chicago, Illinois. 
WILLIAM C. P. BRECKINRIDGE, Lexington, Kentucky. 
GUY C. NOBLE, St. Albans, Vermont. 
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International Law. 

CHARLES A. PEABODY, New York, New York. 

RICHARD M. VENABLE, Baltimore, Maryland. 

J. M. WOOLWORTH, Omaha, Nebraska. 

W. H. SIMS, Colnmbus, MisBiasippi. 

NICHOLAS VAN SLYCK, Providence, Rhode Island. 



Publications. 

HENRY C. SEMPLE, Montgomery, Alabama. 
ANTHONY Q. KEASBEY, Newark, .New Jersey. 
EDWIN P. GREEN, Akron, Ohio. 
M. F. DICKINSON, Jr., Boston, Massachusetts. 
WILLIAM ALLEN BUTLER, New York, New York. 



GBnSYANCES. 

S. FERGUSON BEACH, Alexandria, Virginia. 
HENRY B. ATHERTON, Nashua, New Hampshire. 
CREED HAYMOND, San Francisco, California. 
JOSEPH G. ANDERSON, Keokuk, Iowa. 
JAMES L. ORR, Greenyille, South Carolina. 



OBirUABIES. 

EDWARD OTIS HINKLEY, Baltimore, Maryland. 
EVERETT P. WHEELER, New York, New York. 
CHARLES BORCHERLING, Newark, New Jersey. 

Special Committeb on the Expression of LEoisLATiyE Intention 
IN Framing Public Statutes. 

JOHNSON T. PLATT, New Haren, Connecticut. 

SIMON STERNE, New York, New York. 

WILlllAM E. EARLE, Washington, District of Columbia. 
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ALPHABETICAL LIST OF MEMBERS. 



1887-1888. 



Abbott, Austin, New York, N. Y. 

Adams, E. B., St. Loais, Mo. 

Adams, Samuel B., Savannah, Gra. 

AxDBiCH, Chablbs H., Chicago, 111. 

Allbn, Robebt, Jb., Bed Bank, N. J. 

Allen, Robert P., Williamsport, Pa. 

Allen, Stillman B., Boston, Mass. 

Alexander, Julian J., Baltimore, Md. 

Allison, Andrew, Nashville, Tenn. 

Anderson, Cliffobd, Maoon, Gku 

Anderson, Joseph G., ^ . . . Keokuk, Iowa. 

Appleby, GeOrge F., Washington, D. C. 

Armstrong, Wm. H., Washington, D. G. 

Arnold, Michael, Philadelphia, Pa. 

Ashton, J. Sublet, ... Washington, D. CL 

Athebton, Henry B., Nashua, N. H. 

Atherton, Thomas H., Wilkesbarre, Pa. 

Avery, Frank C, Ovid, N. Y. 

Ayer, B. P., Chicago, III. 

Bacon, Augustus O., Macon, Ga. 

Bacot, T. W., , Charleston, S. d 

Baer, George F., Beading, Pa. 

Baker, Ashley D. Lu, Gloversville, N. Y. 

Baker, Darius, ' Newport, B. I. 

Baker, Herbert L., ^ . . Detroit, Mich. 

Baldwin, Charles C, Cleveland, O. 

Baldwin, G. W., Boston, Mass. 

Baldwin, Simeon E., New Haven, Conn. 

Ball, Daniel H., Marquette, Mich. 

Ballenger, W. p., Galveston, Tex, 

Barclay, Shepard, St. Louis, Mo. 
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Barker, Thbodore G., Charleston, 8. C. 

Barrow, Pope, Athens, Ga. 

Bartlett, Charles L., Maoon, Ga. 

Bartlett, Sidney, Boston, Mass. 

Bates, George H., Wilmington, Del. 

Bausman, J. W. B., Lancaster, Pa. 

Bayard, Thomas F., WUmington, Del. 

Bayn^ Thomas L., New Orleans, La. 

Beach, Charles ^., Jr. New York, N. Y. 

Beach, S. Ferousok, Alexandria, Ya. 

Beastek, Charles, Jr., Baltimore, Md. 

Bedford, George B., Wilkesbarre, Pa. 

Bedle, Joseph D., Jersey City, N. J. 

Bell, C. U., Lawrence, Mass. 

Bellinger, Lewis H., New York; N. Y. 

Benedict, Robert D., New York, N. Y. 

Benedict, W. S., New Orleans, La. 

Benet, William C, Abbeyille, 8. C. 

Benton, Daniel L., Homellsville, N. Y. 

Benton, Reuben C, Minneapolis, Minn. 

Berry, Walter V. R.,. Washington, D. C. 

Biddle, Gborob W., Philadelphia, Pa. 

BoTGBAM, Harry, Littleton, N. H. 

Bird, George E., Portland, Me. 

Bischoff; Henry, Jr., New York, N. Y. 

Bispham, George Tucker, Philadelphia, Pa. 

Black, J. C. C, . Augusta, Ga. 

Blair, John 8., Washington, D. C. 

Blake, Henry N., Vii^ginia City, Mon. 

Blanc, Samuel P., New Orleans, La. 

BLankman, John S., Washington, D. C. 

BoAL, George J., Iowa City, la. 

Boggess, Caleb, Clarksburg, W. Ya. 

BooGS, Herbert, Newark, N. J. 

Bonaparte, Charles J., Baltimore, Md. 

Bond, S. R., Washington, D. C. 

BoNNEY, C. C, Chicago, 111. 

Borcherlinq, CHARLBSy Newark, N. J. 

Boyd, Robert W., Darlington, 8. C. 

Bradford, Edward G., Wilmington, Del. 

Bradley, Charles, Proridence, R. I. 

Bradley, Charles S., . Providence, R. I. 

Bragg, Walter L., ' Montgomery, Ala. 

Braley, Henry K., Fall River, Mass. 

Brawley, William H., Charleston, 8. C. 
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Brbattx, G. A^ New Orleans, Lft. 

Bbeck, Charles Du Pont, Scranton, Pa. 

Brsckikridoe, Samukl M., St. Lonis, Mo. 

BRBCKimuDOB, Wm. C. p., Lexington, Kj. 

Bredin, James, Pittsburgh, Pa. 

Brewster, Lyman D^ Danburv, Conn. 

Brice, a. G., New Orleans, La. 

Bridosrs, John L., Jr. , Tarboro, N. C. 

Bristow, Benjamin H., . New York, N. Y. 

Broadhead, James O., St. Louis, Mo. 

Brooks, Francis A., Boston, Mass. 

Brown, Henry B., Detroit, Mich. 

Brown, John C, Pulaski, Tenn. 

Brown, Sebastian, Baltimore, Md. 

Browning, Frank T., Washington, D. C. 

Brundaoe, a. B., Wilkesbarre, Pa. 

Bruno, Richard M., New York, N. Y. 

Brush, Charles H., New York, N. Y. 

Bryan, Jambb W., ....*** Covington, Kj. 

Buchanan, James, Trenton, N. J. 

Buckner, B. F., . . . . « Lexington, Ky. 

BuDD, Henry, Philadelphia, Pa. 

Bullard, £. F., Saratoga Springs, N. Y. 

Bullock, A. G., ». . Worcester, Mass. 

Burks, Stevenson, Cleveland, O. 

Burnett, Henry L., New York, N. Y. 

BuRNHAM, Henry E., Manchester, N. H. 

Burns, C*harlbb H., Wilton, N. H. 

Butler, Charles, New York, N. Y. 

Butler, Charles Henry, New York. N. Y. 

Butler, John M., Indianapolis, Ind. 

Butler, Wm. Allen New York, N. Y. 

BuTLERr Wm. Allen, Jr., New York, N. Y. 

Calhoun, Patrick, Atlanta, Ga. 

Carroll, William H., Memphis, Tenn. 

Carter, James C, New York, N.Y. 

Cary, Alfred L., Milwaukee, Wis. 

Cary, John W., Milwaukee, Wis. 

Cary, Melbert B., New York, N. Y. 

Chalker, Newton, Akron, Ohio. 

Chamberlain, D. H., New York, N. Y. 

Chandler, Alfred D., Boston, Mass. 

Charlton, Walter G^ Savannah, Ga. 

Chisbolm, Walter S., Savannah, Ga. 

Chtttenden, L. K, New York, N. Y. 
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Clabk, Gaylobd B., Mobile, Ala. 

Clabk, Thomas Allen, AltMiny, N. Y. 

Clabke, Mabshall J., Atlanta, Ga. 

Cleayeb, Nathan, Portland, Me. 

Clifford, Chableb W., New Bedford, Mass. 

Clinton, Henby L., New York, N. Y. 

Clofton, David, Montgomery, Ala. 

CoHN, M, M^ Little Bock, Ark. 

Colby, James F., New Haven, Conn. 

Cole, GtOBdon E., 8t. Panl, Minn. 

Cole, W. L., Parkersburg, W. Va. 

Collier, M. Dwioht, New York, N. Y. 

Collins, Patbick A., Boston, Mass. 

Colston, Edwabd, Cincinnati, O. 

CoMEOYS, Joseph P„ Dover, Del. 

Conabroe, Geoboe M., Philadelphia, Pa. 

CoNELY, John D., Detroit, Mich. 

Cook, William W., New York, N. Y. 

CooLEY, Thomas M., Ann Arbor, Mich. 

Cooper, Edmund, Shelbyville, Tenn. 

Cooper, John C, Jacksonville, Fla. 

CooPEB, William F., Nashville, Tenn. 

CowEN, John E., Baltimore, Md. 

Crapo, William W., New Bedford, Mass. 

Cbatvfobd, Geoboe L., Philadelphia, Pa. 

Crocker, James F., Portsmouth, Va, 

Cross, David, Manchester, N. H. 

Cross, E. J. D., Baltimore, Md. 

Cbowell, Chables E., New York, N. Y. 

CuLLEN, William E., Helena, Mon. 

Cummin, H. H., Williamsport, Pa. 

CuMMiNO, Joseph B., Augusta, Ga. 

CxTMMiNS, A. B., Des Moines, la. 

Cunningham, Henby C Savannah, Ga. 

CuRLEY, Thomas, Boston, Mass. 

Currier, Frank D., E. Canaan, N. H. 

Curtis, Benjamin Bobbins, Boston, Mass. 

Curtis, Julius B., Stamford, Conn. 

Da Costa, Charles M., New York, N. Y. 

Daniei^ Francis B., Dubuque, la. 

Dargan, E. Keith, Darlington C. H., S. C. 

Darling, Edward P., Wilkesbarre, Pa. 

Dabling, J. Vaughan, Wilkesbarre, Pa. 

Dablington, Joseph J., Washington, D. C. 

Davidson, Thomas F., Crawfordville, Ind. 
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Datidbok, Wm. A^ . - - ^ . -i Cincinnati, O. 

Davie, Geoboe M., Looisville, E7. 

Datib, Johk, Lowell, Mass. 

Dayib, John J., Clarksburg, W. Va. 

Davisok, Charles A^ New York, N. Y. 

Deady, M. p., Portland, Oregon. 

Deitt, Thomas, Chicago, 111. 

Denegre, Gboroe, : . . . . New Orleans, La. 

Derr, Andrew F., Wilkesbarre, Pa. 

DE9TT, BoBERT, Bochestcr, N. Y. 

Dickinson, Don M., Detroit, Mich. 

Dickinson, J. M., Nashville, Tenn. 

Dickinson, M. F., Jr., Boston, Mass. 

Dickinson, 8. Meredith, Trenton, N. J. 

Dickson, Herbert E., New York, N. Y. 

Dickson, J. H., Wellington, O. 

DnxAWAY, W.E. B., Boston, Mass. 

DnxoN, Hiram P., Topeka, Kan. 

Dillon, John F., New York, N. Y. 

DoBSON, Chas. L., Kansas City, Mo. 

Donaldson, John J., Baltimore, Md. 

Donaldson, Wm. B., St. Loais, Mo. 

Donnelly, John C, ^ . . . Detroit, Mich. 

DoRBANCE, J. Ford, Meadville, Pa. 

DoBSHEiMER, Wm., New York, N. Y. 

DU BiONON, Flemmino G., Savannah, Ga. 

Dudley, James M., Johnstown, N. Y. 

Duffield, Henry M., Detroit, Mich. 

DuNCOMBE, John F., Fort Dodge, la. 

Dunham, Chas., Geneseo, III. 

Du Val, Benjamin T., Fort Smith, Ark. 

Earle, Wm. E., Washington, D. C. 

Eaton, Sherburne B., New York, N. Y. 

Edsall, Jambs K., Chicago, III. 

Elliot, Chas. A., Washington, D. C, 

ElliS) E. John, New Orleans, La. 

Endicott, Wm. C, Salem, Mass. 

Ensign, Josiah D., Dnluth, Minn. 

Erwin, B. G., Savannah, Ga. 

EffTES, Bedford M., Memphis', Tenn. 

Eusns, James B., New Orleans, La. 

EVARTS, Wm. M., New York, N.Y. 

Fairbanks, Chas. W., Indianapolis, Ind. 

Fallioant, Bobert, Savannah, Ga. 

Farear, Edgar H., New Orleans, La. 



Digitized by VjOOQIC 



122 AlfERICAK BAB ASSOCIATION. 

Fellows, Joseph W., MancheBter, N. H. 

Fentrbss, James, Bolivar, Tenn. 

Ferguson, £. A., Cincinnati, O. 

Ferris, Aaroh A., Cincinnati, O. 

Field, David Dudley, . . . . ' New York, N. Y. 

FiHDLAY, John V. L., Baltimore, Md. 

Fish, Frederick P., Boston, Mass. 

FiSHRACK, W. P^ t Indianapolis, Ind. 

Fisher, William A., . > Baltimore Md. 

Fisher, William Riqhter, Philadelphia, Pa. 

Flanders, James G., Milwaukee, Wis. 

Flembong, James, Jersey City, N. J. 

Flower, Jambs M., Chicago, 111. 

FoLLETT, Martin D., Marietta, O. 

Force, Manning F., Cincinnati, O. 

FoRMAN, Benjamin Rice, New Orleans, La. 

Fort, J. Frank, Newark, N. J. 

Fox, Austen G., New York, N. Y. 

Fox, Edward J., Easton, Pa. 

Fox, William H., Taunton, Mass. 

Frankenheimer, John, New York, N. Y. 

French, William B., Boston, Mass. 

Galt, Sboth p., • St. Louis, Mo. 

Gardiner, Charles A., New York, N. Y. 

Garland, Augustus H., Little Rock, Ark. 

Garnett, Henry Wise, Washington, D. 0. 

Garnett, Theodore S., Norfolk, Va. 

Garrard, William, Savannah, Ga. 

Garretson, a. Q., Jersey City, N. J. 

Gaston, William, • . . . Boston, Mass. 

Gaut, John M., Nashville, Tenn. 

Gibson, Randall Lee, New Orleans, La. 

Gilbert, Lyman D., Harrisburg, Pa. 

GiLLAND, John D., Vicksburg, Miss. 

GiLLAND, Thomas M., Kingstree, S. C. 

Gilliam, Matishall M., Richmond, Va. 

Gilmer, T. J., Warren, O. 

GiLMORE, Thomas, New Orleans, La. 

GiLSON, J. W., Canton, O. 

Glenn, John F., Atlanta, Ga. 

Glover, John M., St. Louis, Mo. 

GoBLE, L. Spencer, .••... Newark, N. J. 

GoEBEL, William, Covington, Ky. 

Goldthwaite, Alfred, New Orleans, La, 

Goodwin, C. Ridgely, *. . . . Baltimore, Md. 
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Goodwin, Frakk, Boston, Mass. 

GtouLD, A. P., * m , , Thomaston, Me. 

Gbakt, Al£XANt>eb, Jb«, . .r . . r Newark N. J. 

Gray, George, ,» ,,,,., . Wilmington, Del. 

Gray, Samuel H., . . . •• Camden, N. J. 

Green, Edwin P., Akron, O. 

Greqoby, J. C, Madison, Wis. 

Gresham, Walter Q., Indianapolis, Ind. 

Grinneli., W. Morton, New York, N. Y. 

Griffin, Levi T., Detroit, Mich. 

Griswold, Senega O., Cleveland, O. 

Grubb, loNATius C, Wilmington, Del. 

GuiLBERT, Albert 6., Rochester, N. Y. 

GuNCKEL, Lewis B., Dayton, 0. 

GuNN, George M., ^ . Milford, Conn. 

GiTTHRiE, George W., Pittslmrgh, Pa. 

GwiNN, Charles J. M., Baltimore, Md. 

Hahn, William J., ..... • Minneapolis, Minn. 

Hale, John C, Cleveland, O. 

Hale, Matthew, Albany, N. Y. 

Hall, Frank A., Montgomery, Ala. 

Hall, John J., Akron, O. 

Halbey, Jeremiah, Norwich, Conn. 

HAMERgLEY, WiLUAM, ^ < . . Hartford, Conn. 

Hamilton, Alexander, Petersbnrg, Va. 

Hamilton, George Earnebt, Washington, D. C 

Hammond, N. J., Atlanta, Ga. 

Hammond^ William G., St. Louis, Mo. 

Handley, John, Scranton, Pa. 

Handy, John H., Baltimore, Md. 

Harrington, Atotin, Wilmington, Del. 

Harrison, Benjamin, Indianapolis, Ind. 

Harrison, Richard A., Colnmhus, O. 

Haskell, John C, Columbia. S. C. 

Haskell, Thomas H., Portland, Me. 

Hawkbsworth, R. W., New York, N. Y. 

Haymond, Creed, .... San Francisco, CaL 

Haynes, Daniel A., Dayton, O. 

Hegaman, W. A. O., New York, N.Y. 

Hemenway, Alfred, Boston, Mass. 

Hemphill, John J., Chester, S. C. 

Hemphill, Joseph, West Chester, Pa. 

Henderson, J. B., St. Louis, Mo. 

Henderson, Henry P., Mason, Mich. 

Hendricks, Abram W., Indianapolis, Ind. 



Digitized by VjOOQIC 



124 AMEBICAN BAB ASSOCIATION. 

Herbegen, Adolph, Milwankee, Wib. 

Hereford, Fraite, • Union, W. Va. 

Herman, Henry M^ .... * New York, N. Y. 

HiQOiNBOTHAM, CO., Buckbannon, W. Va. 

HiQoiNS, Anthony, Wilmington, DeL 

Hill, Walter B., . . . . Macon, Ga, 

Hinckley, Robert H., Philadelphia, Pa. 

HiNER, J. W., Fond du Lac, Wis. 

Hinkley, Edward Otis, Baltimore, Md. 

Hitchcock, Henry, St. Lonis, Mo. 

HoADLY, George, New York, N. Y. 

Hodge, Noah, San Diego, Cal. 

Hoffman, Charles W., Washington, D. C. 

Holmes, George F., Portland, Me. 

Holt, George C, New York, N. Y. 

Hooker, David G., MUwaukee, Wis. 

HoRD, Oscar B., Indianapolis, Ind. 

HoRNBLOWER, WiLMAM B., New York, N. Y. 

Horner, John J., Helena, Ark. 

'HoRTON, S. Dana Pomeroy, O. 

HosMER, George S., Detroit, Mich. 

Hough, Warwick, St. Louis, Mo. 

HouK, George W., Dayton, O. 

Houston, Lock £., Aberdeen, Miss. 

Houston, William T., New Orleans, La. 

Howe, John D., St. Paul, Minn. 

Howe, W. W., • New Orleans, La. 

Howes, L. W., Boston, Mass. 

Howry, Charles B., Oxford, Miss. 

Hubbard, Thomas H., New York, N. Y. 

HuDD, Thomas R., Green Bay, Wis. 

HuEY, Samuel B., Philadelphia, Pa. 

Hunt, Carleton, , New Orleans, La. 

Hunt, Samuel F., Cincinnati, O. 

HuNTON, Efpa, Warrenton, Va. 

HuRD, Francis W., Boston, Mass. 

HuRD, Harvey B., Chicago, 111. 

Hutchins, Waldo, New York, N. Y. 

Hutchinson, John A Parkersburg, W. Va. 

Hughes, Thomas, Baltimore, Md. 

Hyde, Alvan P., Hartford, Conn. 

Ingersoll, Frederick G., St. Paul, Minn. 

Isaacs, M. 8., New York, N. Y. 

Jackson, A. A., Janesville, Wis. 

Jackson, Henry, Atlanta, Ga. 
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Jenkins, Jamxs G., Milwaukee, Wis. 

Jbwett, HtTGH J^ New York, N. Y. 

Johnson, Btbon B Waltham, MasB. 

Johnson, Edgar M., . New York, N. Y. 

Johnson, William E., . . . , Woodstock, Va. 

Johnston, James M., . . > • . . » Washington, D. C. 

Johnston, Joseph B., Youngstown, O. 

Johnstone, George, Newbury, S. C. 

JoNESy Asahel W^ Youngstown, O. 

Jones, Charles C, Jr., Augusta, Ga. 

JoKES^ Isaac D., « . . . . Baltimore, Md. 

Jones, Leonard A., Boston, Mass. 

JuDSON, Frederick N., St. Louis, Mo. 

Kaercher, George B., Philadelphia, Pa. 

Kauffman, a. J., Columbia, Pa. 

Kauffman, B. F., Des Moines, la. 

Keasbey, Anthony Q., Newark, N. J. 

Kehr, Edward C, 8t. Louis, Mo. 

Kellogg, Stephen W., Waterbury, Conn. 

KsLLEY, Henrt B., New Orleans, La. 

Kent, Charles A., Detroit, Mich. 

Kent, Linden, P. O. Washington, D. C. 

Keogh, Thomas B , Greensboro, N. C. 

Kernan, Francis, Utica, N. Y. 

King, Bufus, Cincinnati, O. 

Knight, Edward B., Charleston, W. Va. 

Knott, A. Leo, Baltimore, Md. 

KoERNER, Gdstave, Belleville, 111. 

Kruttschnitt, Ernest B., New Orleans, La. 

KuLP, George B., Wilkesbarre, Pa. 

Ladd, Nath. W., Boston, Mass. 

Ladd, William 8 Lancaster, N. H. 

Lamberton, C. L., New York, N. Y. 

Lancaster, Charles C, h ' • • • Washington, D. C. 

Larner, John B., Washington, D. C. 

Lathrop, Gardiner, Kansas City, Mo. 

Latrobe, John H. B., Baltimore, Md. 

Lawrence, Isaac, Newport, R. J. 

Lawton, Alexander R., Savannah, Ga. 

Lawton, Alexander R., Jr., Savannah, Ga. 

Lear, Henry, Doylestown, Pa. 

Lee, Blair, Washington, D. C. 

Leeds, Charles C, New York, N. Y. 

Lbgendre, James, New Orleans, La. 

Leigh, Joseph E., Columbus, Miss. 
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Leonard, Obville E., , , , . . Caraon City, Nev. 

Levi, Albert L., ............. . Minneapolis, Minn. 

Lewis, Charlton T., New York, N. Y. 

Lewis, James M., St. Louis, Mo. 

LiBBY, Charles F., Portland, Me. 

Lister, Charles C, Philadelphia, Pa. 

Little, William £., ., . . . Tunkhannock, Pa. 

Livingston, J. B., . . Lancaster, Pa. 

Logan, Thomas A., Cincinnati, O. 

Lord, Samuel, Charleston, S. C. 

Lore, Charles B., . Wilmington, Del. 

Loudon, Dewitt C, . . . Georgetown, O. 

Lovely, John A., Albert Lea, Minn. 

Lyon, B. F., Macon. Ga. 

Lyons, James, ...» Richmond, Va. 

Macfarland, W. W., New York, N. Y. 

Magkall, William W., Jr., Savannah, Ga. 

Macro Y, William H., . . • • Cincinnati, O. 

MacVeagh, Wayne, Philadelphia, Pa. 

Madill, George A., St. Louis, Mo. 

Magrath, a. G., Charleston, S. C. 

Manderson, Charles F., Omaha, Neb. 

Marshall, Charles, Baltimore, Md. 

Marshall, Joshua N., Lowell, Mass. 

Marston, Gilman, Exeter, N. H. 

Mason, Kdward G., Chicago, 111. 

Mason, John T. (John T. Mason, R.), .... Baltimore, Md. 

Massey, George D., Dover, Del. 

Mathews, Albert, New York, N. Y. 

Maxwell, J. Audley, «... . Boston, Mass. 

Meddaugh, Elijah W., Detroit, Mich. 

Meldrim, P. W., Savannah, Ga. 

Meloy, William A., Washington, D. C. 

Mercer, George A., . • . • ^ Savannah, Ga. 

Mercer, George G., Philadelphia, Pa. 

Mercur, Rodney A., Towanda, Pa. 

Merrick, Edwin T New Orleans, La. 

Merritt, a. G., Nashville, Tenn. 

MiLBURM, John G Buffalo, N. Y. 

Miller, B. K., Milwaukee, Wis. 

Miller, E. Spencer, Philadelphia, Pa. 

Miller, Frank H., AuguHta, Ga. 

Miller, H. C, New Orleans, La. 

Miller, N. Du Bos, Philadelphia, Pa. 

Miller, Wm. E., Augusta, Ga. 
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MrrcHELi., JiU9. T., Philadelphia, Pa. 

MoAK, N. C. Albany, N. Y. 

MoNAOHAN, BoBEBT E., West Chester, Pa. 

HoNBOE, William A., Boston, Mass. 

MONTQOMEBT, WlLLIAM W., AugQSta, Ga. 

MooBE, Geoboe Willlam, Detroit, Mich. 

MooBE, John M., Little Rock, Ark. 

MooBE, J. Z. Owensboro, Kj. 

Moobman, H. C, Somerville, Tenn. 

Moot, Adelbebt, Buffalo, N. Y. 

MoBDBCAi, T. MouLTBiE, Charleston, S. C. 

MoBBiS) Effingham B., . Philadelphia, Pa. 

MoBBis,'M. F Washington, D. C. 

MoBBifl) BoBEBT L., Kashville, Tenn. 

MoBSE, A. PoBTEB, Washington, D. C. 

MuNGBB, Wabbbn, • . • . Dayton, O. 

MuNNiKHUTSEN, HowABB, Baltimore, Md. 

MuNSON, C. La Rue, Williarosport, Pa. 

MuBFHT, D. F., Washington, D. C. 

M0BPHY, Theodobe D., , Woodstock, 111. 

MuBBAT, R. B., Yoangstown, O. 

Myebs, Jambs J., Boston, Mass. 

Myers, Nathaniel^ New York, N. Y. 

Mynatt, Pbiob L., Atlanta, Ga. 

McAtee, John L., Caldwell, Kan. 

McGaleb, E. Howabd, New Orleans, La. 

McCammon, Joseph K., Washington, D. C. 

McCabteb, Thomas N., Newark, N. J. 

McCuNTOCK, Andbew H., Wilkesbarre, Pa» 

McClintock, Andbew T., Wilkesbarre, Pa. 

McClintock, W*illiam T., Cincinnati, O. 

McCooK, John J., New York, N. Y. 

McCbaby, Edwabd, Jb., Charleston, S. C. 

McCullouoh, John, N. Bennlng^n, Vt. 

McDouoAL, Henby C, Kansas Cltj, Mo. 

McFabland, L. B., Memphis, Tenn. 

MgIntosh, David G., Towsontown, Md. 

McLeaby, J. H., . , . Bozeman, Mon. 

McNeal, Albert T., • Bolivar, Tenn. 

Nash, Stephen P., . • • * New York, N. Y. 

Nebekeb, Lucas, Wellington, Kan. 

Nelson, Homeb A , Poaghkeepeie, N. Y. 

Nettles, Clement S., Darlington, S. C. 

Newman, Emile, Savannah, Ga. 

Newman, W. T Atlanta, Ga. 
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Nicholson, John R., Dover, Del. 

N1CKOL8, George L., Jr., . . . ^ New York, N. Y. 

NicoLL, DeLancet, New York, N. Y. 

Noble, Guy C, St Albans, Vt. 

NoBLK, John W., St. Louis, Mo. 

North, E. D., Lancaster, Pa. 

North, Hugh M., Colambia, Pa. 

O'Brien, Thomas J., Grand Rapids, Mich. 

Olmstead, Aaron B Saratoga Springs, N. Y. 

Olmstead, Dwioht H.', . . . , New York, N. Y. 

Orb, James L., Greenville, S. 0. 

Osborne, Edwin S., Wilkesbarre, Pa. 

OviATT, Edward, „ . . Akron, O. 

Owens, George W., Savannah, Ga. 

Packer, John B., Sunbury, Pa. 

Page, Henry F., Circleville, O. 

Page, Lbgh R., Richmond, Va. 

Palmer, Henry W., Wilkesbarre, Pa. 

Palmer, John M., Springfield, 111. 

Pardee, Don A., New Orleans, La. 

Pardee, Henry E., New Haven, Conn. 

Parker, Amasa J Albany, N. Y. 

Parker, Cortlandt, Newark, N. J. 

Pabser, James, New York, N. Y. 

Parker, R. Wayne, Newark, N. J. 

Parker, William H., Abbeville, S. C 

Parrish, Joseph, Philadelphia, Pa. 

Parsons, Henry C, Williamsport, Pa. 

Patterson, C. Stuart, Philadelphia, Pa. 

Patterson, T. Elliott, Philadelphia, Pa. 

Paul, Norman, Woodstock, Vt. 

Payne, James G. Washington, D. C. 

Peabody, Charles A., New York, N. Y. 

Peck, George R., Topeka, Kan. 

Peckham, Francis B., Newport, R. I. 

Pendleton, Edward W., Detroit, Mich. 

Pennypackbr, Charles H., West Chester, Pa. 

Pennyfacker, Samuel W., Philadelphia, Pa. 

Perkins, Samuel C, Philadelphia, Pa. 

Perry, John H., Sonthport, Conn. 

Petht, Silas W., Philadelphia, Pa. 

Phelps, Edward J., Burlington, Vt. 

Phelps, William Walter, New York, N. Y. 

Pierce, James O., Minneapolis, Minn. 

Putney, Silus U., Madison, Wis. 
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PiBTLE, Jambb S.y Loaisville, Ey. 

Platt, Johnson T., New Haven, Conn. 

Pocmfe, F. P., New Orleans, La. 

Porter, Charles W., Montpelier, Vt. 

Porter, Willard Hall, Wilmington, Del. 

Porter, Williax W., Philadelphia, Pa. 

Potter, Frederick, New York, N. Y. 

PotTER, Orlando B., New York, N. Y. 

PowEfts, Charles E., Boston, Mass. 

Pratt, Wallace, Kansas City, Mo. 

Price, J. Sergeant, Philadelphia, Pa. 

Prichard, Frank P., Philadelphia, Pa. 

Prime, Ralph E., Yonkers, N. Y. 

Pryor, Roger A., . . • Brooklyn, N. Y. 

Putnam, Henry W., Boston, Mass. 

Ramsey, Wiluam M., . Cincinnati, O. 

Randall, E. M., Jacksonville, Fla. 

Randolph, Joseph F., Jersey City, N. J. 

Ranney, Henry C, Cleveland, O. 

Ranney, Rufus p., Cleveland, O. 

Rawlb, Francis, Philadelphia, Pa. 

Rawle, Wm. Henry, Philadelphia, Pa. 

Raynolds, Edward D., New Haven, Conn. 

Reed, Henry, Philadelphia, Pa. 

Reese, William M., Washington, Ga. 

Reeve, Felix A., Washington, D. C. 

Remak, StephIbn S., Philadelphia, Pa. 

Reynolds^ Samuel H., Lancaster, Pa. 

Richardson, Daniel S., Lowell, Mass. 

Richardson, George F., Lowell, Mass. 

RiCHEY, Augustus G., Trenton, N. J. 

Ripley, James M., Providence, R. I. 

RoBB, Samuel, Philadelphia, Pa. 

Roberts, Daniel, Burlington, Vt. 

Roberts, Joseph E., Jr., Upper Marlboro, Md. 

Robertson, William J., Charlottesville, Va. 

Robinson, N. T. N., New Orleans, La. 

RoELKER, William G., Providence, R. I. 

Rogers, George W., Norristown, Pa. 

Rogers, Henry Wade, Ann Arbor, Mich. 

Rogers, Robert Lyon, Baltimore, Md. 

Rogers, Sherman S., Buffalo, N. Y. 

Rose, U. M., Little Rock, Ark. 

RosT, Emile, New Orleans, La. 

Runnels, John S., Des Moines, la. 

9 
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RuBSELL, Charles T., Jr., Cambridge, Maas. 

Russell, Talcott H., New Haven, Conn. 

Russell, William G., Boeton, Maas. 

Russell, W. H. H. New York, N. Y. 

Sanborn, John B., 8t. Paul, Minn. 

Sanborn, Walter H., St. Paul, Minn. 

Sanders, Dallas, Philadelphia, Pa. 

Sanders, Wilbur F., Helena, Mon. 

Sanford, Orlin M., New York, N. Y. 

Saulsburt, Willard, Jr., Wilmington, Del. 

ScAiFE, Lauriston L Boston, Mass. 

Schenck, Abrah v., New Brunswick, N. J. 

Schley, Bradley G., • Milwaukee, Wis. 

ScHOONMAKER, AUGUSTUS, Jr., Kingston, N. Y. 

Scott, C. Suydam, Lexington, Ky. 

SooTT, James L., Baliston Springs, N. Y. 

Searle, George W., Boston, Mass. 

Sears, Philip H., Boston, Mass. 

Seibert, W. N., New Bloomfield, Pa. 

Selden, John, Washington, D. C. 

Semmbs, Thomas J., New Orleans, La. 

Semfle, Henry C, Montgomery, Ala. 

Semple, Mackensib, New York, N. Y. 

Sewell, Robert, New York, N. Y. 

Shack, Ferdinand, New York, N. Y, 

Sharp, George M., Baltimore, Md. 

Shattuck, George C, Boston, Mass. 

Shaw, R. K., Marietta, O. 

Shspard, Elliot F., New York, N. Y. 

Sherman, E. B., Chicago, III. 

Shipman, J. G., Belyidere, N. J. 

Shiras, George, Jr., Pittsburgh, Pa. 

Shiras, Oliver P Dubuque, Pa. 

Shoemaker, L. D., Wilkesbarre, Pa. 

Shurtliff, S. C, Montpelier, Vt. 

Simmons, Thomas J., Macon, Qk. 

SiMONTON, C. H., Charleston, S. C. 

Sims, W. H., Columbus, Miss. 

Smalley, B. B., ' Burlington, Vt. 

Smith, Chaungey, Boston, Mass. 

Smith, Hoke, Atlanta, Ga. 

SiciTH, Luther R., Mount Sterling, Ala. 

Smith, Nelson, New York, N. Y. 

Smith, Walter George, Philadelphia, Pa. 

Smythe, Augustine T., Charleston, S. C. 
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SoMMEBYHJJBy J. B., Wheeling, W. Va. 

SOUTHABD, ChABLES B., BoStOD, Mfl8B. 

SpAUiiDuro, John, Boston, Mass. 

Spbajk, William T^ Warren, O. 

Speib, Gilbert M., Jb., New York, N. Y. 

Spragtje, E. C, • • • Buffido, N. Y. 

Sfbing, John L., Lebanon, N. H. 

Stanton, Lewis E Hartford, Conn. 

Stebne, Simon,. New York, N. Y. 

Stetson, Chables P., Bangor, Me. 

Stevens, Hibam F., . . St. PanU Minn. 

Stewabt, John, Chambersbarg, Pa. 

Stewabt, W. F. Bay, York, Pa. 

Stickney, Albebt, New York, N. Y. 

Stiles, Edwabd H., Kansas City, Mo. 

Stillman, Thomas E., New York, N. Y. 

Stillwell, L., Erie, Kan. 

Stockbbidoe, Henby, Baltimore, Md. 

Stockett, J. Shaaff, Annapolis, Md. 

Stobey, Moobfield, Boston, Mass. 

Stobbow, James J., Boston, Mass. 

Stbono, Alonzo Paige, Schenectady, N. Y. 

Stbout, a. a., Portland, Me. 

Stuabt, M., Ravenna, O. 

Sullivan, Algbbnon S., New York, N. Y. 

SULZBEBGEB, Mayer, Philadelphia, Pa. 

Swain, Chablbb M., Philadelphia, Pa. 

SwAYNE, Wageb, New York, N. Y. 

Swift, M. G. B., Fall River, Mass. 

Taft, Euhu B., Burlington, Vt. 

Tappan, James C, Helena, Ark. 

Taussig, James, St. Louis, Mo. 

Taylob, John D., . New York, N. Y. 

Taylob, John W., Newark, N. J. 

Taylob, R. S., . Fort Wayne, Ind. 

Tbnney, Daniel K,, Chicago, 111. 

Teese, Fbedebick H., Newark, N. J. 

Tebbill, H. L., New York, N.Y. 

Thayeb, R. a., Warren, O. 

Thom, Alfbed p., Norfolk, Va, 

Thompson, Seymovb D., St Louis, Mo. 

Thubbeb, Henby T., . Detroit, Mich. 

Thubston, Benjamin F., Providence, R. I. 

Thubston, John D., Providence, R. I. 

Thweatt, P. O., Helena, Ark. 
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TiLij]fOHA9T, Jambb, Providence, R. I. 

Todd, A. J., New York, N.Y. 

Todd, M. Hahfton, Philadelphia, Pa. 

Tompkins, Hamilton B., New York, N. Y. 

Tompkins, Henry B., Atlanta, Ga. 

ToMPKiNB) Henrt C, Montgomery^Ala. 

Toole, Edwin W Helena, Mon. 

ToRRBY, Jay L., St. Louis, Mo. 

TowNSBND, Washington West Chester, Pa. 

TowNSEND, William E., New Haven, Conn. 

Trabue, E, F., LoaisTille, Ky. 

Treadwell, John P., Boston, Mass. 

Troy, D. S., Montgomery, Ala, 

Trumbull, Lyman, Chicago, 111. 

Tucker, J. Randolph, Lexington, Va. 

TUPPBR, A. P., Middlebury, Vt. 

Turner, Herbert B., New York, N. Y. 

Tuthill, Richard S., Chicago, 111. 

Van Buren, Thomas B., Englewood, N. J. 

Van Slyck, George W., New York, N. Y. 

Van Slyck, Nicholas, .' Providence, R. I. 

Van Winkle, W. W., Parkersburg, W. Va. 

Vaux, Richard, Philadelphia, Pa. 

Venable, Richard M., Baltimore, Md. 

Vilas, William F., Madison, Wis. 

Vredenburoh, James B., Jersey City, N. J. 

Vroom, Garrett D. W., Trenton, N. J. 

Waddell, William B., . . West Chester, Pa. 

Wade, Decius 8., Helena, Mon. 

Waelder, Jacob, San Antonio, Texas. 

Wagner, C. G., Siluria, Ala. 

Wagner, Samuel, Philadelphia, Pa. 

Wait, Albert S., Newport, N. H. 

Ward, H^nry Galbraith, New York, N. Y. 

Ward, John E., New York, N. Y. 

Warren, Ira D., New York, N. Y. 

Watbous, George H., New Haven, Conn. 

Watson, D. T., Pitteburgh, Pa. 

Watts, Leqh R., Portsmouth, Va. 

Waul, T. N., Galveston, Tex. 

Weadock, Thomas A. E., Bay City, Mich. 

Weart, Jacob, Jersey City, N. J. 

Webb, Nathan, Portland, Me. 

Webb, William B., Washington, D. C. 

Weeks, William R., Newark, N. J. 
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Weoo, David S., Milwaukee, Wu. 

Wells, H. H., Washington, D. C. 

Wells, Willla.m P., .*.... Detroit, Mioh. 

Wheeler, Everett P^ New York, N. Y. 

Wheeler, William, New York, N. Y. 

White, George, Boston, Mass. 

Whittaker, Egbert, Baugerties, N. Y. 

Wilcox, Aijsley, . . . *. Buffalo, N. Y. 

WHiLARD^ Edward N., - Scranton, Pa. 

WiLLCOX, W. F., Deep Biver, CJonn. 

Williams, Edward Galvik, Baltimore, Md. 

Williams, Washington B., Jersey City, N. J. 

Williamson, Samitel £., Cleveland, O. 

WiLLiSTON, W. C, Redwing, Minn. 

Wellson, a. E Louisville, Ky. 

WiLMER, Skifwith, Baltimore, Md. 

WiLMER,W. N., New York, N.Y. 

Wilson,. F. A., Bangor, Me. - 

Wilson, John B., Indianapolis, Ind. 

Wilson, Nathaniel, Washington, D. C. 

WiMON, Thomas, Winona, Minn. 

WrLflON, William C, Lafayette, Ind. 

Wilson, William B., Elizabeth, N. J. 

WiLTBANK, William W., Philadelphia, Pa. 

Wing, Joseph A., Montpelier, Vt. 

Winkler, Frederick C, Milwaukee, Wis. 

WiNTHROP, William, West Point, N. Y. 

Wise, John S., Richmond, Va. 

WiTHROW, James E., St Louis, Mo. 

WoLVERTON, Simon P., . , Sunbury, Pa. 

Woodard, Charles F., Bangor, Me. 

Woodman, Edward, Portland, Me. 

Woodruff, George M., Litchfield, Conn. 

Woodruff, Robert S., Trenton, N. J. 

Woods, Charles A., Marion, S. C. 

Wool WORTH, J. M., Omaha, Neb. 

Wright, Boykin, Augusta, Gku 

Wright, George G., Des Moines, la. 

Wright, Thomas S., Des Moines, la. 

Young, Edmond 8., Dayton, O. 

Young, George B., St. Paul, Minn. 

Young, George R., Dayton, O. 

Young, Henry E., Charleston, S. C. 

ZxiGLER, Charles F., Philadelphia, Pa. 

ZucKER, Peter, Cleveland, O. 
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ALABAMA. 

Bbaoo, Walter L., Montgomery. 

Clark, Gatlord B., Mobile. 

Clopton, David, Montgomery. 

Hall, Fraitk A., Montgomery. 

Semple, Henry C, Montgomery. 

Smith, Luther B., Mount Sterling. 

ToMFKiKS, Henry C, Montgomery. 

Troy, D. 8., Montgomery. 

Waqner, C. G., Slluria. 

ARKANSAS. 

GoHN, M.M., Little Rock. 

I>u Val, Benjamin T., Fort Smith. 

Garland, Auouotus H., Little Rock. 

Horner, John J., Helena. 

Moore, John M., Little Rock. 

Rose, U. M., Little Rock. 

Taffan, James C, Helena. 

Thweatt, p. O., Helena. 

CALIFORNIA. 

Haymond, Creed, San Francisco, 

Hodge, Noah, San Diego. 

CONNECTICUT. 

Baldwin, Simeon £., New Haven. < 

Brewster, Lyman D., Danbury. 

Colby, James F., New Haven. 

Curtis, Julius B., Stamford. 

Gunn, George M., Milford 

Halsey,'Jeremiah, Norwich. 

Hamersley, William, Hartford. 

Hyde, Alyan P., Hartford. 

Pardee, Henry E., New Haven. 

Perry, John H., Southport. 
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CONNECTICUT— Continued. 

PiiATT, JoHNSOK T., New Haven. 

BAYN0LD6, Edward V., New Haven. 

BusBELL, Talcott H., New Haven. 

Stanton, Lewib E., Hartford. 

TowNSKND, William K., New Haven. 

Watbous, Geobok H., New Haven. 

WiLLcox, W. F., Deep River. 

Woodruff, Gboroe M., Litchfield. 

DELAWARE. 

Bates, Georoe H., Wilmington. 

Bayard, Thomas F., Wilmington. 

Bradford, Edward G., Wilmington. 

CoMEGYS, Joseph P., Dover. 

Gray, George, Wilmington. 

Grtjbb, Ignatius C, . Wilmington. 

Harrington, Austin, Wilmington. 

HiGGiNS, Anthony, Wilmington. 

Lore, Charles B., Wilmington. 

Massey, George V ., Dover. 

Nicholson, John R., Dover. 

Porter, Willard Hall, Wilmington. 

Saulsbury, Willard, Jr., Wilmington. 

DISTRICT OF COLUMBIA. 

Appleby, Geobge F., Washington. 

Abmbtrono, William H., Washington. 

Ashton, J. fluBLBY, .... • Washington. 

Berry, Walter V. R., Washington. 

Blair, John S., Washington. 

Blankman, John S., Washington. 

Bond, S. R., Washington. 

Browning, Frank T., Washington. 

Darlington, Joseph J., Washington. 

Earle, William E., Washington. 

Elliot, Charles A., Washington. 

Garnett, Henry Wmb, Washington. 

Hamilton, George Earnest, • Washington. 

Hoffman, Charles W., Washington. 

Johnston, James M., '^Vashington. 

Lancaster, Charles C, Washington. 

Larner, John B., • Washington. 

' Lee, Blair, Washington. 

McCammon, Joseph E., Washington. 

Meloy, William A., Washington. 
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DISTRICT OF COLUMBIA— Ck)nUnued. 

M0RRI8) M. F., Washington. 

MoBSE, A. PoBTEB, Washington. 

Mttbpht, D. F^ Washington. 

Payke, Jameb G.| . • Washington. 

Reeve, Feux A., Washington. 

Selden, John, .... Washington. 

Webb, William B., Washington. 

Wellb, H. H., Washington. 

WiLeoH, Nathaniel, Washington. 

FLORIDA. 

CooPEB, John C, Jacksonville. 

Randall, E. M., Jacksonville. 

OEORGIA. 

Adams, Samuel B., Savannah. 

ANDEB80N, Clifford, Macon. 

Bacon, Auoubtus O., Macon. 

Babrow, Pope, Athens. 

Babtlett, Chables L., Macon. 

Black, J. C. C, Augusta. 

Calhoun, Patbice:, Atlanta. 

Chablton, Walteb Q., . . . . , Savannah. 

Chisbolm, Wai/teb S., . . . . .' Savannah. 

Clabke, Mabshall J., Atlanta. 

CuMMiNG, Joseph B., . . Augusta. 

Cunningham, Henby C Savannah. 

Du BiGNON, Fleming G., Savannah. 

Ebwim, R. G., Macon. 

Falligant, Robebt, Savannah. 

Gabbabd, William, Savannah. 

Glenn, John F., Atlanta. 

Hammond, N. J., Atlanta. 

Hill, Walteb B., Macon. 

Jackson, Henbt, Atlanta. 

Jones, Chables C, Jb., Augusta. 

Lawton, Alexandeb R., Savannah. 

Lawton, Alexandeb R., Jb., Savannah. 

Lyon, R. F., Macon. 

Mackall, William W., Jb., Savannah. 

Meldbim, p. W., Savannah. 

Mebceb, Geobge a., Savannah. 

MiLLEB, Fbank H., Augusta. 

MiLLEB, William K., Augusta. 
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GEORGIA— Continued. 

MoNTGOiCEBY, WiLLiAM W., Angusta. 

Mynatt, Pbyob L, Atlanta. 

Newman, Emilis, Savannah. 

Newman, W. T., Atlanta. 

Owens, George W., Savannah. 

Beese, William M., Washington. 

Simmons, Thomas J., Maoon. 

Smith, Hoeie, Atlanta. 

Tompkins, Henry B., Atlanta. 

Wright, Boykin, Augusta. 

ILLINOIS. 

Aldrich, Charles H., Chicago. 

Ayer, B. F., Chicago. 

BoNNEY, C. C, Chicago. 

Dent, Thomas, Chicago. 

Dunham, Charles, G^neseo. 

Ebsall, James E., Chicago. 

Flower, James M., Chicago. 

HuRD, Harvey B., Chicago. 

Koerner, Gustave, Belleville. 

Mason, Edward G., Chicago. 

Murphy, Theodore D., Woodstock. 

Palmer, John M., Springfield. 

Sherman, E. B., . 1 Chicago. 

Tenney, Daniel K., Chicago. 

Trumbull, Lyman, . Chicago. 

TuTHiLL, Bighard S., Chicago. 

INDIANA. 

Butler, John M., Indianapolis. 

Davidson, Thomas F., Crawfordville. 

Fairbanks, Charles W., Indianapolis. 

FiSHBACK, W. P., Indianapolis. 

Gresham, Walter Q Indianapolis. 

Harrison, Benjamin, Indianapolis. 

Hendricks, Abram W., Indianapolis. 

HoRD, Oscar B., Indianapolis. 

Taylor, R. S., Fort Wayne. 

Wiii90N, John B., Indianapolis. 

Wilson, William C, . . ; Lafayette. 

IOWA. 

Anderson, Joseph G., . . ■ Keokuk. 

BoAL, George J,, Iowa City. 
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IOWA— Continued. 

CuMMiNB, A. B., Des Moines. 

Dakiels, Fbancis B., . . . Dubuque. 

DuNCOMBB, John F., Fort Dodge. 

EAUFFMAKy B. F.| Des Moines. 

BuNKEi^, John S., Des Moines. 

Shiras, Ouybr p., Dubuque. 

Wbight, Geobob G., Des Moines. 

Wbioht, Thomas S., Des Moines. 

KANSAS. 

DnxoNyHiBAM P.y Topeka. 

McAteb, John L., . Caldwell. 

Nebekeb, Lucas, Wellington. 

Peck, Geo. B., Topeka. 

Stillweix, L., Erie. 

KENTUCKY. 

Bebckinbidob, Wm. C. p., Lexington. 

Bbyan, James W., Covington. 

Buckner, B. F., Lexington. 

Davie, Geo. M., Louisrille. 

Goebel, Wm., • Covington. 

Moore, J. 21, Owensboro. 

PiRTLE, James S., Louisville. 

Scott, C. Suydam, Lexington.' 

Trabue, E. F., • Louisville. 

WiLLSON, A. £., Louisville. 

IX)UISLINA. 

Bayne, Thomas L., * . . New Orleans. 

Benedict, W. 8., New Orleans. 

Blanc, Samuei^ P., New Orleans. 

Breaux, Gus. A., . . .' New Orleans. 

Brice, a. G., New Orleans. 

Denegre, Geo., New Orleans. 

Elub, £.' John, New Orleans. 

EusTis, Jameb B., . . i New Orleans. 

Farrar, Edoar Hn • • « New Orleans. 

FoRMAN, Benjamin Bice, New Orleans. 

Gibson, Bandaix Lee, New Orleans. 

GiLMORE^ Thomas^ . . • New Orleans. 

GoLDTHWAFTE, ALFRED, New Orleans. 

Houston, William T., . New Orleans. 
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LOUISIANA— Continued. 

* Howe, W. W^ Now Orleans. 

Hunt, Carletok, New Orleans. 

KsLLT, HsNBY B., « . . . . New Orleans. 

Kbutochnitt, Ebkest B., New Orleans. 

Legehdrb, Jameb, New Orleans. 

McCaleb, £. HowAJtD, New Orleans. 

Merbick, Edwin T., New Orleans. 

Mn^iiEB, H. C, New Orleans. 

Pardee, Dok A., New Orleans. 

PocHi:, F. P., New Orleani. 

Robinson, N. T. N., . . .' New Orleans. 

BosT, Emile, New Orleans. 

SsMMEs, Thomas J., New Orleans. 

MAINE. 

Bird, George E., Portland. 

CiiEAVEB, Nathan, Portland. 

Gould, A. P., Thomaston. 

HAaKEiiii, Thomas H., Portland. 

Holmes George F., Portland. 

LiBBT, Charles F., Portland. 

Stetson, Charles P., Bangor. 

Strout, a. a., Portland. 

Webb, Nathan, Portland. 

Weuson, F. a., Bangor. 

WooDARD, Charles F., Bangor. 

Woodman, Edward, Portland. 

MARYLAND. 

Alexander, Julian J., Baltimore. 

Beastem, Charles, Jr., Baltimore. 

Bonaparte, Charles J., Baltimore. 

Brown, Sebastian, Baltimore. 

CowEN, John K., Baltimore. 

Cross, E. J. D., Baltimore. 

Donaldson, John J., Baltimore. 

FiNDLAY, John V. L., 'Baltimore. 

Fisher, William A., Baltimore. 

Goodwin, C. Ridgely, Baltimore. 

GwiNN, Charles J. M., Baltimore. 

Handy, John H., Baltimore. 

HiNKLEY, Edward Otis, Baltimore. 

Hughes, Thomas^ Baltimore. 

JoNEB, Isaac D., Baltimore. 
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MARYLAND— Continued. 

Knott, A. Leo, Baltimore. 

Latrobe, John H. B., Baltimore. 

Marshall, Charles, Baltimore. 

Mason, John T. (John T. Mason, B.), . . . Baltimore. 

McIntosh, Daved G., Towsontown. 

Munnikhutsen, Howard, Baltimore. 

Boberts, Joseph E., Jr., Upper Marlboro. 

Rogers, Robert Lyon, . . • .- Baltimore. 

Sharp, George M., Baltimore. 

Stockbridge, Henrt, Baltimore. 

Stockett, J. Shaapf, Annapolis. 

Venable, Richard M., Baltimore. 

Williams, Edward Calvin, Baltimore. 

WiLMER, Skipwith, Baltimore. 

MASSACHUSETTS. 

Allen, Stillman B., Boston. 

Baldwin, G. W., Boston. 

Bartlett, Sidney, . Boston. 

Bell, C. U., Lawrence. 

Braley, Henry K., Fall River. 

Brooks, Francis A., Boston. 

Bullock, A. G., Worcester. 

Chandler, Alfred D., Boston. 

Clifford, Charles W., New Bedford. 

Collins, Patrick A., Boston. 

Crapo, William W., New Bedford. 

CuRLEY, Thomas, Boston. 

Curtis, Benjamin Bobbins, Boston. 

Davis, John, Lowell. 

Dickinson, M. F., Jr., Boston. 

DiLLAWAY, W. E. R., Boston. 

Endicott, William C, Salem. 

Fish, Frederick P., Boston. 

Fox, William H., Taunton. 

French, William B., Boston. 

Gaston, William, Boston. 

Goodwin, Frank, Boston. 

Hemenway, Alfred, Boston. 

Howes, L. W., » Boston. 

HuRD, Francis W., . . . Boston. 

Johnson, Byron B., Waltliam. 

- Jones, Leonard A., Boston. 

Ladd, Nath. W., Boston. 
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MASSACHUSETTS— Continued. 

Mabshall, Joshua N., . . Lowell. 

Maxwsll, J. AupLirr, Boston. 

Monroe, William A., Boston. 

Myers, James J., Boston. 

Powers, Charles E., Boston. 

Putnam, Henry W., Boston. 

BiCHARDSON, Daniel S., . .* Lowell. 

KicHARDsoN, George F., Lowell. 

Bussell, Charles T., Jr., Cambridge. 

BusBELL, AViLLiAM G., Boston. 

ScAiFE, Lauriston L., Boston. 

Searle, George W., Boston. 

Sears, Philip H., Boston. 

Shattuck, George O., Boston. 

Smith, Chauncey, Boston. 

Southard, Charles B., Boston. 

Sfaulding, John, Boston. 

Storey, Moorfield, Boston. 

Storrow, James J., Boston. 

Swift, M. G. B., Fall Biver. 

Treadwell, John P., Boston. 

White, George, Boston. 

MICHIGAN. 

Baker, Herbert L., Detroit. 

Ball, Daniel H., Marquette. 

Brown, Henry B., Detroit. 

Conely, John D., Detroit. 

CoGLEY, Thomas M., Ann Arbor. 

Dickinson, Don M., Detroit. 

Donnelly, John C, Detroit. 

DuFFiELD, Henry M., Detroit. 

Griffin, Levi T., Detroit. 

Henderson, Henry P., Mason. 

Hosmer, George S., Detroit. 

Kent, Charles A., Detroit 

Meddaugh, Eluah W., Detroit. 

Moore, George William, Detroit. 

O'Brien, Thomas J., Grand Bapids. 

Pendleton, Edward W., Detroit. 

BoGBRS, Henry Wade, Ann Arbor. 

Thurber, Henry T., Detroit. 

Weadock, TnqMAS A. E., Bay City. 

Wells, William P., Detroit. 
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MINNESOTA. 

Bentoii^, Beuben C, Minneapolis. 

Cole, Gordon £., St. Paul. 

Ekston, Jobiah D., Dnluth. 

iNaERSOLL, Fbedebick O., St. Paul. 

HauK| William J., Minneapolis. 

Howe, John D., St. Paul. 

Levi, Albert L.^ Minneapolis. 

Lovely, John A., Albert Lea. 

Pierce, James O., Minneapolis. 

Sanborn, John B., St. Paul. 

Sanborn, Walter H., St. Paul. 

Stevens, Hiram F., St. Paul. 

WiLLiSTON, W. C, Bedwing. 

Wilson, Thomas, Winona. 

Young, George B., St. Paul. 

MISSISSIPPI. 

GiLLAND, John D., Vicksburg. 

Houston, Lock E., Aberdeen. 

Howry, Charles B., Oxford. 

Leigh, Joseph E., Columbus. 

Sims, W. H., Columbus. 

MISSOUBL 

Adams, E. B., St. Louis. 

Barclay, Shefabd, St. Louis. 

Breckinridge, Samuel M., St. Louis. 

Broadhead, James O., St. Louis. 

DoBSON, Charles L., Kansas City. 

Donaldson, William B., St. Louis. 

Galt, Smith P., St Louis. 

Glover, John M., St. Louis. 

Hammond, William G., . St. Louis. 

Henderson, J. B., St. Louis. 

Hitchcock, Henry, St. Louis. 

Hough, Warwick, St. Louis. 

JuDSON, Frederick N., St. Louis. 

Eehr, Edward C, St. Louis. 

Lathrop, Gardiner, Kansas Citj. 

Lewis, James M., St. Louis. 

Madill, George A., St. Louis. 

McDougal, ELenry C, Kansas City. 

Noble, John W., St. Louis. 

Pratt, Wallace, Kansas City. 
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MISSOURI— Continued. 

Stii/IS, Edwabd H., • . Kansas City. 

TAuasia, James, St. Louis. 

Thompson, Seymoub D., St. Louis. 

ToRBEY, Jay L., St. Louis. 

WiTHBOw, James E., St. Louis. 

MONTANA TERRITORY. 

Blake, Henry N., Virginia City- 

Cttllen, WiIjLIam E., Helena. 

McLeaby, J. H., Bozeman. 

Sanders, Wilbur F., Helena. 

TooLK, Edwin W., Helena. 

Wade, Dbcius S., llelena. 

NEBRASKA. 

Mandebson, Charles F., Omaha. 

WooLWOBTH, J. M., Omaha. 

NEVADA. 

Leonabd, Obyille R., Carson City. 

NEW HAMPSHIRE. 

Athebton, Henry B. Nashua. 

Bingham, Habry, Littleton. 

BuRNHAM, Henry E., Manchester. 

Burns, Charles H., Wilton. 

Cross, David, Manchester. 

Currier, Frank D., E. Canaan. 

Fellows, Joseph W., Manchester. 

Ladd, William S., Lancaster. 

Marston, Oilman, Exeter. 

Spring, John L., Lebanon. 

Wait, Albert S., Newport. ' 

NEW JERSEY. 

Allen, Robert, Jr., Red Bank. 

Bedle, Joseph D., . - . T Jersey City. 

BoGGS, Herbert, Newark. 

Borcherung, Charles, Newark. 

Buchanan, James, Trenton. 

Dickinson, S. Meredith, Trenton. 

Flemming, James, Jersey City. 

Fort, J. Frank, Newark. 
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NEW JERSEY— Continued. 

Gasbeison, a. Q., . Jersey City. 

Gk>Bi«E, L. Spencer, Newark. 

Gbaitt, AiiEXAXTDEB, Jr., Newark. 

Gray, Samuel H., Camden. 

KsAfiBEY, Anthomt Q., Newark. 

McCarter, Thomas N., Newark. 

Parker, Cortlandt, Newark. 

Parker, B. Wayne, Newark. 

Randolph, Joseph F., Jersey City. 

RicHEY, Augustus G., Trenton. 

ScHENCK, Abram V., New Brunswick. 

Shipman, J. G., Belvidere. 

Taylor, John W., Newark. 

Teebe, Frederick H., . . . . ; Newark. 

Van Buren, Thomas B., Englewood. 

Vredenburqh, Jambs B., Jersey City. 

Vroom, Garrett D. W., Trenton. 

Weart, Jacob, Jersey City. 

Weeks, William R., Newark. 

Williams, Washington B., Jersey City. 

Wilson, William K., Elizabeth. 

Woodruff, Robert S., Trenton. 

NEW YORK. 

Abbott, Austin, New York. 

Avery, Frank C., . . . . . • Ovid. 

Baker, Ashley D. L., Gloversville. 

Beach, Charles F., Jr., New York. 

Bellinger, Lewis H., New York. 

Benedict, Robert D., New York. 

Benton, Daniel L., Hornellsville. 

BiscHOFF, Henry, Jr., New York. 

Bristow, Benjamin H., New York. 

Bruno, Richard M., New York. 

Brush, Charles H., New York. 

BuLLARD, £. F., Saratoga Springs. 

Bxtrnett, Henby L., New York. 

Butler, Charles, New York. 

Butler, Charles Henry, New York. 

Butler, Wm. Allen, New York, 

Butler, Wm. Allen, Jr., New York. 

C^ARTERy James C, New York, 

Cary, Melbert B., New York. 

Chamberlain, D. H., New York. 

Chittenden, L. E., New York. 

10 
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NEW YORK— Continued. 

Clark, Thomas Allen, Albany. 

Clinton, Henbt L., New York. 

Collier, M. Dwioht, New York. 

Cook, William W., New York. 

Crowell, Charles E., New York. 

Da Costa, Charlbb M., New York. 

Davison, Charles A., . . New York. 

Desty, Robert, Rochester. 

Dickson, Herbert E., New York. 

Dillon, John F., New York. 

Dorsheimer, William, New York. 

Dudley, James M., Johnstown. 

Eaton, Sherburne B., New York. 

. EvARTS, William M., New York. 

Field, David Dudley, New York. 

Fox, Austen G., New York. 

Frankenheimer, John, New York. 

Gardiner, Charles A., New York. 

Grinnell, W. Morton, New York. 

Guilbert, Albert B., Rochester. 

Hale, Matthew, Albany. 

Hawkesworth, R. W., New York. 

Hegaman, W. a. O., New York. 

Herman, Henry M., New York. 

HoADLY, George, New York. 

Holt, George C, New York* 

Hornblower, Wm. B., New York. 

Hubbard, Thomas H., New York. 

Hutchins, Waldo, New York. 

Isaacs, M. S., New York. . 

Jewett, Hugh J., New York. 

Johnson, Edgar M., New York. 

Eernan, Francis, Utica. 

Lamberton, C. L., New York. 

Leeds, Charles C, New York. 

Leww, Charlton T., New York. 

Macparland, W. W., New York. 

McCooK, John J., New York, 

Mathews, Albert, New York. 

Milburn, John G., Buffalo. 

MoAK, N. C, Albany. 

Moot, Adelbert, Buffalo. 

Myers, Nathaniel, New York. 

Nash, Stephen P., New York. 

Nelson, Homer A., Poughkeepsie. 
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NEW YORK— Continued. 

Nichols, Geo. L., Jr., New York. 

NicoLL, DbLancey, New York. 

Olmstead, Aabok B., Saratoga Springs. 

Olmstead, Dwight H., New York. 

Pabkeb, Amasa J., Albany. 

Parker, James^ New York. 

Peabody, Charles A., New York. 

Phelps, Wm. Walter, New York. 

Potter. Frederick, New York. 

Potter, Orlando B., New York. 

Prime, Ralph E., Yonkers. 

Pryor, Roger A., Brooklyn. 

Rogers, Sherman S., Buffalo. 

Russell, W. H. H., New York. 

Sanford, Orlin M., New York, 

ScHOONMAKER, AUGUSTUS, Jr., Kingston. 

Scott, James L., Ballston Springs. 

Semple, Mackenzie, New York. 

Sewell, Robert, New York. 

Shack, Ferdinand, New York. 

Shepard, Elliot F., New York. 

Smith, Nelson, New York. 

Spbir, Gilbebt M., Jb., New York. 

Spbague, E. C, Buffalo. 

Stebnb, Simon, New York. 

• Stickney, Albebt, New York. 

Stillman, Thomas E., New York. 

Stbono, Alonzo Paige, Schenectady. 

Sullivan, Algebnon S., New York. 

SwAYNB, Wageb, . .* New York. 

Taylob, John D., New York. 

Tebbill, H. L., ' New York. 

Todd, A. J., New York. 

Tompkins, Hamilton B., New York. 

TuBNEB, Hebbebt B., New York. 

Van Slyck, Geobge W., New York. 

Wabd, Henby Galbbaith, New York. 

Wabd, John E New York. 

Wabben, Iba D., New York. 

Wheeleb, Eybbett p., • New York. 

Wheeleb, William, New York. 

Whittakbr, Egbebt, Saugerties. 

Wilcox, Ansley, Buffalo. 

WiLMER, W. N., New York. 

Winthbop, William, West Point. 
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NORTH CAROLINA. 

Bbidoers, John L., Jr., Tarboro. 

Keooh. Thomas B Greensboro. 

OHIO. 

Baij>win, Charles C, Cleveland. 

Burke, Stevenson, Cleveland. 

ChaijKEr, Newton, Akron. 

Colston, Edward, Cincinnati. 

Davidson, William A., Cincinnati. 

Dickinson, J. H., Wellington. 

Ferguson, £. A., Cincinnati. 

Ferris, Aaron A., Cincinnati. 

Follett, Martin D., Marietta. 

Force, Manning F., Cincinnati. 

Gilmer, T. J., Warren. 

GiLSON, J. W., Canton. 

Green, Edwin P., Akron. 

Griswold, Seneca O., Cleveland. 

QuNCKEL, Lewis B., Dayton. 

Hale, John C, Cleveland. 

Hall, John J., Akron. 

Harrison, Richard A., Columbus. 

Hatneb, Daniel A., Dayton. 

Horton, S. Dana, Pomeroy. 

HouK, George W., Dayton. 

Hmrr, Samuel F., Cincinnati. 

Johnston, Joseph R., Youngstown. 

Jones, Asahel W., Youngstown. 

King, Rupus, Cincinnati. 

Logan, Thomas A., - Cincinnati. 

Loudon, Dewitt C, Georgetown. 

Mackoy, William H., Cincinnati. 

McClintock, William T., Cincinnati. 

Munoer, Warren, Dayton. 

Murray, R. B., Youngstown. 

Oviatt, Edward, Akron. 

Page, Henry F., Circleville. 

Ramsey, William M., Cincinnati. 

Ranney, Henry C, . . Cleveland. 

Ranney, Rupus P., Cleveland. 

Shaw, R. K., Marietta. 

Spear, William T., Warren. 

Stuart, M., Ravenna. 

Thayer, R. A., Warren. 

Williamson, Samuel E., Cleveland. 
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OHIO— Continiied. 

YoTTNG, £DKoin> S., DaytOD. 

YouNQ, Gbobob B., Dayton. 

ZucKSB, Petbb, deyeland. 

OREGON. 

Deadt, M. p., Portland. 

PENNSYLVANIA. 

Allen, Bobebt P., Williamsport. 

AjtNOLD Michael^ Philadelphia. 

Athebtok, Thomas H., Wilkesbarre. 

Baeb, Geoboe F., Reading. 

Bausmak, J. W. B., Lancaster. 

BEDroBP, Geoboe B., Wilkesharre. 

BiDDLE, Geoboe W., Philadelphia. 

BiBPHAM, Geoboe Tuckeb, Philadelphia. 

Bbbck, Ghableb Du Pokt, Scranton. 

Bbedin, James, Pittshargh. 

Bbuitdaoe, a. R., Wilkeebarre. 

BuDD, Hekbt, Philadelphia. 

CoNABBOE, Geoboe M., Philadelphia. 

Gbawfobd, Geoboe L^ Philadelphia. 

Cummin, H. H., ....'-* Williamsport. 

Dabung, Edwabd p., Wilkesharre. 

Dablino, J. Vauohan, Wilkeebarre. 

Dbbb, Andbew F., Wilkeebarre. 

DoBBANCE, J. FoBD, Meadvllle. 

FiBHEB, WiLUAM BiOHTEB, Philadelphia. 

Fox, Edwabd J., Easton. 

GiLBEBT, Ltman D., Harrisburg. 

GuTHBiE, Geoboe W., Pittsburgh. 

Handlet, John, Scranton. 

Hemphill, Joseph, West Chester. 

Hinckley, Bobebt H., Philadelphia. 

HuET, Samuel B., Philadelphia. 

Eaebcheb, Geoboe R., Philadelphia. 

Eauffman, a. J., Columbia. 

KuLP, Geoboe B., Wilkeebarre. 

Leab, Henby, Doylestown. 

Listeb, Chablbb C, Philadelphia. 

Little, William E., Tunkhannock. 

LiYiNOSTON, J. B., Lancaster. 

MacVbaoh, Wayne, . . . ^ Philadelphia. 

McCuNTOCK, Andbew H., Wilkesbarre. 
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PENNSYLVANIA— Continued. 

McCLnrrocK, Andbbw T., Wilkesbarre. 

Mercer, Georob G., Philadelphia. 

Mercub, Rodney A., Towanda. 

Miller, E. Spexcer, Philadelphia. 

Miller, N. Du Bois, Philadelphia. 

Mitchell, Jameb T., Philadelphia. 

MoNAGHAN, Robert E., West Cheater. 

MoRRiB, Effikoham B., Philadelphia. 

MuNSON, C. La Rue, Williamsport. 

North, E. D., Lancaster. 

NoBTH, Hugh M., Columbia. 

OsBOBNE, Edwin S., Wilkesbarre. 

Packer, John B., Sunbury. 

Palmer, Henry W., Wilkesbarre. 

Parrish, Joseph, Philadelphia. 

Parsons, Henry C, Williamsport. 

Patterson, C. Stuart, Philadelphia. 

Patterson, T. Elliott, Philadelphia. 

Pennyp acker, Charles H., West Chester. 

Pennypacker, Samuel W., Philadelphia. 

Perkins, Samuel C, Philadelphia. 

Pettit, Silas W., Philadelphia. 

Porter, William W., Philadelphia. 

Price, J. Sergeant Philadelphia. 

Prichard, Frank P Philadelphia. 

Rawle, Francis, Philadelphia. 

Rawle, Wm. Henry, Philadelphia. 

Reed, Henry, Philadelphia. 

Remak, Stephen S., Philadelphia. 

Reynolds, Samuel H., Lancaster. 

RoBB, Samuel, Philadelphia. 

Rogers, Geobgb W., Norristown. 

Sandebs, Dallas, Philadelphia. 

Seibebt, W. N., New Bloomfield. 

Shibas, George, Jb., Pittsburgh. 

Shoemakeb, L. D., Wilkesbarre. 

Smith, Walteb George, Philadelphia. 

Stewabt, John, Chambersburg. 

Stewabt, W. F. Bay, York. 

SuLZBEBGER, Mayer, Philadelphia. 

Swain, Charles M., Philadelphia. 

Todd, M. Hampton, Philadelphia. 

TowNSEND, Washington, West Chester. 

Vauz, Richard, Philadelphia. 

Waddell, William B., West Chester. 
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PENNSYLVANIA— Continued. 

Wagneb, Samttel, Philadelphia. 

Watson, D. T., . . • Pittabargh. 

Y^TLLAXD, Edwabd N., Scrauton. 

WiLTBAKK, WnjjAM W., Philadelphia. 

WoLVKRTON, Simon P., Sunbupy. 

Zeigusb, Chakles F., Philadelphia. 

BHODE ISLAND. 

Baxer, DABirra^ Newport 

Bradley, Chables, Providence. 

Bradley, Charles S., Providence. 

Lawrence, Isaac, Newport. 

Peckham, Francis B., Newport. 

BiPLEY, James M., Providence. 

Boelkeb, William G , Providence. 

Thtjbston, Benjamin F., Providence. 

Thurston, John D., Providence. 

TiLUNGHAST, James, Providence. 

Van Slyck, Nicholas, Providence. 

SOUTH CAROLINA. 

Bacot, T. W., Charleston. 

Barker, Theodore Q-., Charleston. 

Benet, William C, Abbeville. 

Boyd, Bobert W., Darlington. 

Braw^ley, William H., Charleston. 

Daroan, E. Keith, Darlington C. H. 

GiLLAND, Thomas M., Eingstree. 

Haskell, John C, Columbia. 

Hemphill, John J., Chester. 

Johnstone, George, Newbury. 

Lord, Samuel, Charleston. 

Magrath, a. G., Charleston. 

McCrady, Edward, Jr., Charleston. 

MoRDECAi, T. Moultrie, Charleston. 

Nettles, Clement S., Darlington. 

Orr, James L., Greenville. 

Parker, William H., Abbeville. 

SncoNTON, 0. H., Charleston. 

Smythe, Augustine T., Charleston. 

Woods, Charles A., Marion. 

Young, Henry E., Charleston. 
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TENNESSEE. 

AzjJBON, Akbbkw, NtthTille. 

Bbowh, John C, Palaski. 

Gabboll, Welijam H., Memphu. 

Cooper, Edkund, Sfaellrf viUe. 

OoopSR, WnxiAM P., Nashville. 

Dickinson, J. M., NashTiile. 

EsTSB, Bedford M., Memphis. 

Fentrebs, James, Bolivar. 

Gaxtt, John M., . Nashville. 

McFarland, L. B., Memphis. 

MoNeaii, Albert T., ; Bolivar. 

Merritt, a. G., Nashville. 

MooRicAN, H. C, Somerville. 

Morris, Bobert L., NashvUle. 

TEXAS. 

Balunoer, W. p., Galveston. 

Waelder, Jacob, San Antonio. 

Waul, T. N., Galveston. 

VERMONT. 

Johnson, William E., Woodstock. 

McCuLLonoH, John G., N. Bennington. 

Noble, Guy C, St. Albans. 

Paul, Norman, "^^oodstock. 

Phelps, Edward J., Burlington. 

Porter, Charles W., Montpelier. 

Roberts, Daniel, Burlington. 

Shurtliff, S. C, Montpelier. 

Smalley, B. B., Burlington. 

Taft, Elihu B., Burlington. 

Tupper, a. p., Middlebury. 

WiNO, Joseph A., Montpelier. 

VIRGINIA. 

Beach, S. F., Alexandria. 

Crocker, James F., Portsmouth. 

Garnett, Theodore S., Norfolk. 

Gilliam, Marshall M., Richmond. 

Hamilton, Alexander, Petersburg. 

HuNTON, Eppa, Warrenton. 

Kent, Linden, P. O. Wash., D. C. 

Lton, James, Richmond. 
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yiBaiNIA--Gontinued. 

Page, Leoh B^ Bichmond. 

BoBERTSON, William J., Charlottesville. 

Thom, Alfbed p., Norfolk. 

Tucker, J. Bakdolph, Lexington. 

Watts, Legh B., Portsmouth. 

WiHE, John S., Bichmond. 

WEST VIBGINIA. 

BoGOsas, Caleb, Clarksburg. 

Cole, W. L., Parkersburg. 

Davis, Johk J., Clarksburg. 

Hebefobd^ Fbake:, Union. 

HiGGiNBOTHAic, C. C, • Buckhannou. 

Hutchinson, John A., Parkersburg. 

Knight, Edwabd B., Charleston. 

SoMMEBViLLE, J. B., Wheeling. 

Van Winkle, W. W , Parkersburg. 

WISCONSIN. 

Caby, Alfred L., Milwaukee. 

Cast, John W., Milwaukee. 

Flandebs^ James G., Milwaukee. 

Grbgobt, J. C, Madison. 

Hebdegbn, Adolfh, Milwaukee. 

Hineb, J. W., Fond du Lac. 

Hooker, David G., Milwaukee. 

HuDD, Thomas B., Green Bay. 

Jackson, A. A., Janesville. 

Jenkins, James G., Milwaukee. 

MiLLEB, B. E., Milwaukee. 

Putney, Silas U., Madison. 

Schley, Bbadley G., Milwaukee. 

Vilas, William F., Madison. 

Wbgg, David S., Milwaukee. 

WiNKLEB, Fbedebick C, Milwaukee. 
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Alabama, 9 

Arkansas, 8 

California, 2 

Connecticut, 18 

Delaware, 13 

District of Columbia, .... 29 

Florida, 2 

Georgia, 39 

Illinois, 16 

Indiana, 11 

Iowa, 10 

Kansas, 6 

Kentucky, • • . . 10 

Louisiana, 27 

Maine, 12 

Maryland, 29 

Massachusetts, 50 

Michigan, 35 

Mississippi, 5 



Missouri, 25 

Montana Ty., 6 

Nebraska, 2 

Nevada, 1 

New Hampshire, 11 

New Jersey, 30 

New York, 112 

North Carolina 2 

Ohio, : . 44 

Oregon, 1 

PennsylTiinia, 87 

Rhode Island 11 

South Carolina, 35 

Texas, 3 

Vermont, 12 

Virginia, 14 

West Virginia, 9 

Wisconsin 16 

Total, 751 
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ADDRESS 

OF 

THOMAS J. SEMMES, 

OF LOUISIANA, 

PRESIDENT OF THE ASSOCIATION. 



I proceed without exordium to the performance of the duty 
imposed on the President of this Ajssociation by its Ck)n8ti* 
tution^ which provides that he shall open each Annual Meet- 
ing with an address, ^^ communicating the most noteworthy 
changes in the statute law on points of general interest made 
in the several States and by Congress." 

The Legislatures of all the States, except Iowa, Maryland, 
Kentucky, Mississippi, and Louisiana, have been in session 
during the year, but I have not \}een able to obtain the laws 
of Florida. The Legislature of New Hampshire is still in 
session. The session laws of Louisiana of 1886 were not 
printed in time to enable my predecessor in office to report 
upon them. I have, therefore, to review the legislation of 
Congress and the following thirty-two States : Alabama, Ar- 
kansas, California, Colorado, Connecticut, Delaware, Georgia, 
Illinois, Indiana, Kansas, Louisiana, Maine, Massachusetts, 
Michigan, Minnesota, Missouri, Nebraska, Nevada, New Jer- 
sey, New York, North Carolina, Ohio, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Tennessee, Texas, Vermont, 
Virginia, West Virginia, and Wisconsin. 

As my predecessors in office had established the practice of 
commenting on statutes as noteworthy in particular States, 

(157) 
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although not so in respect to other States^ and as it had been 
the custom to call attention to statutes which had no direct 
relation to the science of jurisprudence or the administration 
of justice, I felt very much embarrassed in dealing with so 
manj States. I could have compressed the review within 
reasonable limits, either by grouping States or by the classifi- 
cation of the subjects of legislation, but so many Legislatures 
protracted their sessions until late in the season I could not 
procure the statutes in time to pursue that course. As it is, 
in many instances I have had recourse to advanced sheets of 
the statutes as they came from the press, without any index^ 
and in the case of Delaware I have relied on an abstract taken 
from the parchment rolls in the archives of the State by the 
member of the Greneral Council representing that State. 

I was, therefore, compelled to treat each State separately, 
and if in so doing I trespass on your patience you must blame 
the command of the Constitution, the practice of my pre- 
decessors in office, the custom sanctioned by yourselves, the im- 
mense mass of legislation to be brought to your notice, and 
the inability of a large majority of the members of the Gren- 
eral Council to communicate to the President, as enjoined by 
the Constitution, the changes in the statutes of their respective 
States. 

This inability is principally to be attributed to the delay in 
the publication of the statutes. There were several laws of 
a general nature enacted by Congress during the past year 
which merit our attention. 

The Act of March 3d, 1887, to r^ulate the removal of 
causes from State courts, to further regulate the jurisdiction 
of Circuit Courts, and for other purposes, takes from those 
courts the cognizance of any civil suit unless the matter in 
dispute exceeds $2,000, exclusive of interest and costs. 

Nor can any suit be brought against any person by any 
original process of procedure in any other district than that 
whereof he is an inhabitant, unless the jurisdiction of the 
court is founded only on the fact that the action is between 
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citizens of different States ; then the suit mast be brought in 
the district where the plaintiff or the defendant resides. 

Nor can an assignee or subsequent holder of a chose in 
action bring suit in the Circuit Court unless such suit could 
have been brought if no transfer had been made. The only 
exceptions to this rule are assignees of foreign bills of ex- 
change and transferees of choses in action issued by any cor- 
poration payable to bearer. 

The r^ulations as to the removal of causes are : 

1st. No suit can be removed from a State court unless the 
matter in dispute exceeds $2,000, exclusive of interest and 
costs. 

2d. It can be removed only by the non-resident defendant 
except where the suit is between citizens of the same State, 
and the jurisdiction of the Circuit Court depends on grants 
of land by different States. 

3d. When in any suit there is a controversy wholly be- 
tween citizens of different States, which can be fully deter- 
mined as between them, then either one or more of the 
defendants interested in such controversy may remove the 
suit. 

4th. The application for removal must be made before or 
at the time the defendant is required by the laws of the 
State to plead, except where the ground of removal is local 
prejudice, or when jurisdiction of the Circuit Court depends 
on grants of land by different States, as above stated. 

5th. Removal on the ground of local influence or preju- 
dice is allowed to the defendant only in suits where the plain- 
tiff is a citizen of the State in which the suit is brought and 
the defendant is a citizen of another State. The affidavit in 
such case must state that the defendant cannot obtain justice 
in the State court in which the suit is. brought, nor in any 
other court of that State to which under its laws the defend- 
ant on account of prejudice or local influence might have the 
right to remove the cause ; the affidavit of the petitioner is 
not conclusive, and the Circuit Court, if not satisfied with its 
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trath^ may remand the cause to the State oourt. If there be 
several defendants, and the suit can be tried separately in the 
Circait Court without prejudice to the parties, that court may 
remand the suit to the State court as to the defendants not 
affected by local influence or prejudice, and retain jurisdic- 
tion of the cause as to the other defendants. 

This act also takes away the right to an appeal or writ of 
error to review the decision of the Circuit Court remanding 
a cause to the State court. 

The other purpo^ referred to in the title of this act are 
developed in §§ 2, 3, and 7. 

Section 2 requires receivers or managers in possession of 
property in any cause pending in any court of the United 
States to manage and operate such property according to the 
requirements of the laws of the State in which the property 
is situated, in the same manner as the owner would be bound 
to do if in possession. 

Section 3 allows suit to be brought against a receiver in re- 
spect of any act or transaction of his in carrying on the 
business connected with the property in his charge without 
the previous leave of the oourt which appointed him ; such 
suit to be subject to the general equity jurisdiction of the 
court which appointed the receiver, so far as may be neces- 
sary to the ends of justice. 

This section modifies the law as expounded by the Supreme 
Court of the United States, and it restores to suitors the 
right of trial by jury. 

Section 7 is leveled at nepotism ; it provides that no per- 
son related to any justice or judge of any court of the United 
States by consanguinity or affinity within the degree of first 
cousin shall be appointed to any office or be employed by 
such court or judge in any duty in any court of which such 
justice or judge may be a member. 

On March 3d, 1887, Congress repealed the Tenure-of-Office 
Act, which it had passed twenty years before. 

The repeal of this act is at least a recognition of the wis- 
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dom of our ancestors, who believed that the power of removal 
was incident to the power of appointment. 

The Act to Regulate the Counting of Votes for President and 
Vice-President, and the decisions of questions arising thereon, 
deserves commendation, because it contains a recognition of 
the principle that Presidential electors are State officers, 
whose appointment is to be determined hj State authority ; 
and it precludes the creation of extra constitutional tribunals 
to determine a contested election. 

The Act to Regulate Commerce, commonly called the Inter- 
State Commerce Law, is so well known, and has been the 
subject of so much discussion, I will not dwell upon its pro- 
visions. The interpretation of the long and the short haul 
section seems to have given most trouble to those who are 
charged with the execution of the law, as well as to those who 
are expected to obey it. To determine what are "substan- 
tially similar circumstances and conditions^' is no less diffi- 
cult than the definition of the special cases iix which the 
commission may authorize the common carrier to charge less 
for longer than for shorter distances. I cannot refrain from 
calling to your attention the phraseology of the sixth section, 
which provides for the issue against the offending carrier of 
a writ of mandamus "in the name of the people of the United 
States.'^ I know of no other instance in which judicial pro- 
cess is issued, or judicial procedure is conducted, in the name 
of the people of the United States. The expression is calcu- 
lated to arouse the attention of those familiar with the con- 
stitutional controversies which agitated the Republic in its 
earlier days. 

Congress also passed an act to provide for bringing suits 
against the Oovernment. It enacts that the Court of Claims 
shall have jurisdiction to hear and determine — 

1st. All claims founded upon the Constitution of the 

United States or any law of Congress, except for pensions, 

or upon any regulation of an Executive Department, or upon 

any contract, express or implied, with the Government, or 

11 
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for damages liquidated or unliquidated in cases not sounding 
in tort, in respect of which claims the partj would be entitled 
to redress against the United States in a court of law, equity, 
or admiralty if the United States were suable, but war claims 
and claims heretofore rejected by any court, department, or 
commission authorized to hear them are excepted. 

2d. All set-offs, counter claims for damages, or other 
demands whatsoever, on the part of the Government, against 
any claimant in said court. 

But no suit against the Government is allowed unless 
brought within six years after the right accrued. 

The Circuit and District Courts are vested with jurisdic- 
tion concurrent with the Court of Claims — ^the Circuit Courts, 
where the amount of the claim does not exceed $10,000, and 
the District Courts, where the amount of the claim does not 
exceed $1,000. The causes are to be tried without a jury, 
and either party is allowed an appeal or writ of error, as in 
other suits. 

A provision has been introduced into the act, whereby a 
party who is or has been indebted to the Government, or his 
surety or representative, may by suit compel an ascertain- 
ment or adjustment of the debt, or a settlement of aocounts, 
and obtain a final discharge. 

The Anti-Polygamy Act has been amended. In prosecu- 
tions for bigamy the lawful spouse, although made a com- 
petent witness, cannot be compelled to testify without the 
consent of the other spouse ; but confidential communications 
made by either spouse to the other during marriage are pro- 
tected from disclosure. 

Adultery is punished by imprisonment in the penitentiary 
not exceeding three years ; both parties are declared guilty of 
adultery if the woman be married though the man be un- 
married ; but if the man be married and the woman un- 
married the man alone is to be deemed guilty. 

Every ceremony of marriage in any of the Territories of 
the United States, whether the parties be lawful subjects of 
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such ceremony or uot^ must be certified by the person who 
performs it^ and signed by the parties^ and filed in the Pro- 
bate Court. 

The laws of the Territory of Utah which recognize the 
capacity of illegitimate children to inherit the estate of their 
fiither are annulled. A widow in that Territory is endowed 
with the third part of the lands whereof her husband was 
seized during marriage and women are deprived of the right 
of voting. 

CSongress also passed an act to establish experiment sta- 
tions in connection with the agricultural colleges established 
in the several States, and an act to restrict the ownership of 
real estate in the Territories and in the District of Columbia 
to American citizens. The latter act makes it unlawful for 
an alien who has not declared his intentions to become a 
citizen or a foreign corporation thereafter to acquire or hold 
real estate, except such as may be acquired by inheritance or in 
the ordinary course of justice in the collection of debts con- 
tracted prior to its passage ; but the prohibition does not apply 
to foreigners whose right to hold real estate is secured by 
treaties now existing, so long as such treaties are in force. 

No corporation, more than twenty per cent, of the stock of 
which is owned by foreigners, is allowed to acquire real 
estate; and no corporation, other than railway, canal, or 
turnpike corporations, is allowed to acquire more than five 
thousand acres of land ; railway, canal, or turnpike corpora- 
tions may hold lands necessary to the accomplishment of the 
objects of their creation and such lands as Congress may 
grant to them, but the act is not to affect lands acquired 
prior to its passage. 

Several of the Northwestern States have adopted the policy 
of Congress in regard to the acquisition of lands by aliens, 
and have supplemented Federal legislation by passing laws- 
similar in principle. Colorado, Illinois, Minnesota, Wis- 
consin, and Nebraska have imitated the example of Congress. 
The Colorado prohibition applies only to the acquisition of 
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agricultural, arid, or range lands, and does not affect the 
holding of any land the assessed value of which does not ex- 
ceed $5,000. 

The prohibition in Nebraska does not apply to lands neces- 
sary for the construction and operation of railroads ; nor in 
Minnesota does it apply to actual settlers on farms of more 
than one hundred and sixty acres ; in Wisconsin, however, 
an alien may hold three hundred and twenty acres of land. 

Illinois has added to the severity of congressional l^isla- 
tion by a provision that no lease of any land for the purpose 
of farming and raising crops thereon, made by an alien land- 
lord, shall contain any provision requiring the tenant to pay 
taxes, and if anything is received in advance from the tenant 
in lieu of taxes he may recover it back. 

ALABAMA. 

This State is only exceeded by North Carolina in the bulk 
of its legislation. The Acts of North Carolina make a book 
of eleven hundred pages, while those of Alabama are cotti- 
pressed in a volume of one thousand and thirty-eight pages. 
This extraordinary legislative activity is due in both States 
to the vicious system of enacting local and special laws, and 
to a wonderful development which calls into existence 
numberless private corporations. As a sample of the in- 
tensely local legislation of North Carolina, I mention an act to 
restrict the catching of fish in Bynum's Mill Pond, in Edge- 
combe County, in any manner or way, except with hook and 
line, or by drawing off the water and taking out the large 
fish for the purpose of improving the fish in the pond. 

A partial corrective of the evil in Alabama may be found 
in the proposed amendment to the Constitution of that State, 
which is to be submitted to the people at the next general 
election. It provides '' that no bill which does not apply to 
the whole State (except bills creating and r^ulating munici- 
pal corporations, and bills fixing the time of holding the 
courts and prescribing rules of procedure therein) shall be 
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introdnoed into either house of the Legislature after the 
twentieth legislative day of the session^ nor shall any such bill 
be considered or passed aft;er the thirtj-fifili legislative day 
of the session ; nor shall any bill which applies to the whole 
State be amended by either house after the twentieth legisla- 
tive day of the session, so as to confine its operation to a part 
of the State," 

The State of Alabama seems to ignore the maxim, that it 
is the interest of the Republic to end litigation, if its policy is 
expressed in the act which requires the Supreme Court in de- 
ciding each case, when there is a conflict between its existing 
opinion and any former ruling in the case, to be governed 
by what in its opinion at that time is law, without regard to 
such former ruling of the law by it, but the right of third 
persons acquired on the faith of the former ruling is not to 
be defeated or interfered with by or on account of the subse- 
quent ruling. 

Women may be appointed notaries public, but not with 
the power and authority of justices of the peace. Alabama 
hesitated to intrust the judicial scales to feminine hands. I 
suppose the l^slators thought women's eyes were never 
blind. The common law as to the effect of marriage on the 
rights and liabilities of husband and wife has been superseded 
by an act which declares that all the property of the wife, 
held by her at the time of her marriage, or which she may in 
any manner acquire after her marriage, is her separate prop- 
erty and is not subject to the liabilities of her husband; 
that her earnings are her separate property, also all damages 
she may be entitled to recover for injuries to her person or 
property ; that the husband is not liable for the ante-nuptial 
debts of the wife, nor for her post-nuptial contracts or torts ; 
that the wife may sue and be sued as if she were sole ; she 
has capacity to contract with the assent of her husband in 
writing ; she may, with similar consent, recorded in the Pro- 
bate Court, pursue any trade or business as if she were sole ; 
and to obliterate the last vestige of the oneness of man and 
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wife, the statute, with revolutionary disregard of the doctrine 
taught by the year-books, " eadem eoro vir et uxor" proceeds 
to authorize the husband and the wife to contract with each 
other, but all contracts into which they enter are subject to 
the rules of law as to contracts between persons standing in 
confidential relations. The only contract she is forbidden to 
make is that of suretyship for her husband. 

Among other statutes of interest is an act limiting the 
duration of lien on lands resulting from the registry of a 
judgment or decree to ten years from the date of registry; 
also an act which declares void as to third persons having no 
notice all absolute conveyances as well as all mortgages of 
real estate to secure debts created at the date thereof unless 
recorded within thirty days from their date ; also an act to 
authorize the acceptance of a certain class of corporations as 
surety on oflScial bonds; also an act which requires the 
court in the cases of larceny, embezzlement, and other like 
offenses, where the defendant is found guilty, to assess the 
value of the article stolen or embezzled as part of the costs, 
and when the costs, including such value, are paid or worked 
out at hard labor, the County Court is to pay the owner such 
value out of the fund arising from the proceeds of such 
labor ; also an act for the recusation of judges on account of 
interest or relationship to the parties by consanguinity or 
affinity in the fourth degree, or on account of having been of 
counsel, or of having prepared or signed any instrument 
the construction or validity of which is involved in the cause; 
also an act to prevent extortionate charges for the trespassing 
of cattle on the lands of another ; the owner of the cattle by 
tendering what he considers the amount of damage done can 
subject the complainant to all costs of suit in case the amount 
tendered turns out to have been adequate compensation for 
the damage ; also an act which provides that in all contracts 
for the sale of commercial fertilizers in which an excessive . 
price is put on the article sold, with a stipulation that if paid 
for on or before a certain date it may be paid in a smaller 
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sam than the price fixed in the contract, the difference be- 
tween the excessive price fixed in the contract and the real 
market value shall be deemed a penaltj and only the real 
market value can be recovered. 

Railroad companies are required to provide for the com- 
fort and accommodation of passengers at each station, and to 
keep a register of the animals injured or killed by their trains 
at the station nearest to the accident ; they are forbidden to 
employ any person in a position which requires the use or dis- 
cernment of form or color signals unless he possess a certifi- 
cate from the State Board of Health of his fitness therefor, in 
so &r as color-blindness and visual powers are concerned; 
nor can any locomotive engineer be employed unless licensed 
after examination by a State Board of Examiners, composed 
of five skilled mechanics appointed by the Governor. 

It is made a penal offense to compel a child under eighteen 
years of age or a woman to labor in a mechanical or manu- 
facturing business more than eight hours a day, or to permit 
a child under fourteen years of age to work therein longer 
than eight hours a day, and the employment of children 
under fifteen years of age in coal or iron mines is prohibited. 

The sale of adulterated sugar, lard, molasses, butter, or 
other article of food, unless branded as such, is punished by 
fine and imprisonment. This State has adopted a revision 
and codification of its pu|}lic statutes, both civil and criminal, 
which is to go into operation in thirty days after the proclama- 
tion of the Governor announcing its publication. 

ARKANSAS. 

This State has enacted that an assignment for the benefit 
of creditors may be attacked for fraud by any creditor, and 
proof of fraud on the part of the assignor shall be sufficient 
to invalidate the assignment^ whether the assignee knew of it 
or not. An action to enforce a mortgage or deed of trust is 
barred, if not brought within the period of limitation pre- 
flcribed for suit on the debt or liability secured. In suits to 
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set aside fraudulent conveyances and to obtain equitable gar- 
nishments^ it is not necessary that the plaintiff should recover 
a judgment at law to prove insolvency ; that &ct may be 
proved by any competent testimony, so that only one suit is 
necessary. Judgment rendered on constructive service of 
process may be reopened at any time within two years and a 
new trial had, and upon the new trial the court may confirm 
its judgment or order the plaintiff to restore what he has re- 
ceived under it. The law which authorizes a mortgagor to 
waive the right of appraisement, sale, or redemption of the 
property mortgaged has been repealed. 

A contract for a greater rate of interest than ten per cent, 
per annum is declared usurious and absolutely void; and 
every lien or mortgage securing the same, and every convey- 
ance in furtherance of such lien, may be annulled at the suit 
of the borrower or his vendees, assigns, or creditors, even as 
against a bona fde purchaser for value without notice ; and 
no tender of payment of any part of the usurious debt need 
be made. All persons claiming under the tender, whether 
the evidence of debt be negotiable or not, and whether they 
have notice or not, stand on the same foot as the lender. 

Another statute provides that the Probate Court of each 
county shall, once every year, examine the bonds of all ex- 
ecutors, administrators, guardians, and curators on file in the 
county, and if for any cause any bond is insufficiefit, the court 
shall make an ex parte order that a new bond be furnished ; 
failure to comply with the order to the satisfaction of the 
court within ten days after notice thereof operates ipso Jadbo 
a revocation of the letters issued to the fiduciary. 

The noteworthy penal legislation of Arkansas is embraced 
in an act abolishing the public execution of persons con- 
demned to death. 

An act making it unlawful for railroad or transportation 
companies to grant free passes to any officer of the State, 1^- 
islative, executive, or judicial. The company granting any 
such pass is subjected to a fine of not less than $200 nor more 
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than $2,000| and the officer accepting the pass is declared 
gailty of a misdemeanor, the consequences of conviction be- 
ing removal from office, and a fine not less than $25 nor 
more than $200. An act punishing the keepers and em- 
ployees of anj dram shop or saloon who permit minors to- 
play in such shop or saloon any game of cards, billiards, pool, 
or any other game ; and an act to punish any person who by 
false pretenses shall obtain a certificate of registration in the 
herd register of any association for the improvement of the 
breed of cattle and other animals, and any person who shall 
knowingly give a false pedigree of any animal. 

Similar laws in regard to the registration and pedigree of 
animals have been enacted this year in Tennessee, New Jer- 
sey, Ohio, Missouri, Illinois, Alabama, Minnesota, Nevada, 
Khode Island; Maine, Massachusetts, Connecticut, Pennsyl- 
vania, Delaware, and Michigan. 

The severity of the punishment which may be inflicted in 
Arkansas, Tennessee, and New Jersey, indicates a high ap- 
preciation in those States of blue-blooded horses and cattle,, 
and the importance attached to the preservation of the family 
history of aristocratic sheep and swine. It seems rather harsh 
to imprison one in the penitentiary for manufacturing the 
pedigree of a pig, when he may forge with impunity the 
family tree of a man. 

The railroad legislation of Arkansas is peculiar. An act 
has been passed which makes it unlawful for any citizen or 
corporation of any other State or county to build, lease, 
maintain, or operate a railroad in the State; any person or 
corporation of any other State or county operating a railroad 
within the State is required within thirty days from the- 
passage of the act to organize a corporation under the State 
laws, and to transfer the title to so much of the railroad as is 
in the State to this State corporation. If the company fails 
to comply with the law, the Attomey-Greneral is required to- 
file a bill in the Chancery Court of Pulaski County against 
the company, and the court is directed to issue an order re- 
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rstrainiQg all persons named or unnamed from further build- 
ing or operating the road ; service of such order on any person 
subjects him, in case of disobedience^ to a fine of $10,000 and 
to imprisonment until the fine is paid ; if within thirty days 
after the service of the restraining order the railroad company 
does not comply with the law, the Governor is directed to 
take possession of the road, and, after twenty days' notice, to 
lease it for five years to the highest bidder, who is a citizen 
or corporation of the State, to be operated as an independent 
road. Consolidation with a railroad in an adjoining State is 
allowed, but the consolidated corporation shall become a cor- 
poration of the State. Consolidation is only permitted be- 
tween corporations the union of whose roads will make a 
<x>ntinuous line; consolidation with parallel or competing 
lines is prohibited. 

Another act regulates railroads on principles similar to 
those which form the basis of the Inter-State Commerce Act 
passed by Congress ; no director, officer, agent, or employee 
of a railroad is, allowed to be interested in any contract with 
the company for furnishing supplies or material to it, or for 
the transportation of freight or passengers, on better terms 
than those accorded to the public. Another act r^ulates the 
rate of charges for the carriage of passengers; the rate on a 
line of railroad fifteen miles or less in length is eight cents 
per mile; on a line over fifteen and less than seventy-five 
miles in length it is five cents per mile ; on lines over seventy- 
five miles in length it is three cents per mile, and half price 
for children under twelve and over five years of age. Anotlier 
act gives a lien on the railroad, its equipments, income, and 
franchises, superior to all mortgages, to any person who shall 
perform work upon the road or furnish materials or ma- 
•chinery to it, and to all persons who shall sustain loss to 
person or property for which a l^al liability may exist ; to 
make the lien efiectual, suit must be brought on the claim 
within one year after it accrued. 
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CALIFORNIA. 



In California there are two acts leveled at the Chinese, 
one to prevent the use of a stamp or label on goods manufac- 
tured by Chinese labor designating them as the product of 
other labor, the other making it unlawful for State, city, or 
county oflBcials in charge of any public institution to pur- 
chase for the use of such institution supplies manufactured 
or grown in the State which are in whole or in part the pro- 
duct of Mongolian labor. 

An effort has been made to maintain the purity of Califor- 
nia wine by enacting regulations for its manufacture and 
forbidding the sale of spurious mixtures as pure California 
wine. 

The most noteworthy act is that which authorizes executors 
and administrators, with the approval of the court, after 
notice to all parties having an interest, to mortgage or lease 
the real estate of the deceased, the term of the lease not to 
exceed five years. 

CONNECTICUT. 

This State, recognizing the correct principle that a mort- 
gage is but a pledge, passed an act to authorize a decree of 
sale at the discretion of the court, instead of the old-fashioned, 
strict foreclosure. It has authorized the mortgagee of real 
propei*ty, upon which there is insurance made by the policy 
payable in case of loss to him, to make proof of the loss in 
case the mortgagor fails to do so within three months after 
the fire. The substituted proof of loss is made under judicial 
supervision after due notice to the mortgagor. 

A singular act has been passed which forbids any life in- 
surance company doing business in the State to make any 
distinction or discrimination between white persons and col- 
ored persons as to the premiums or rates charged for policies 
upon the lives of such persons. Statistics establish the fact 
that the death-rate among colored persons in the United States 
is much higher than that of the white race, hence the risk is 
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greater on the life of a colored than on that of a white person. 
The death-rate of the white people in the United States is about 
fourteen per thousand, while that of the colored population 
is about seventeen per thousand. There is no appreciable 
difference in this respect between the Northern and the South- 
ern States. The white population of the Southern States, 
east of the Mississippi River, including the District of Colum- 
bia, is about eight millions ; the number of deaths in those 
States, recorded in the year 1880, is about one hundred and 
thirteen thousand, or about fourteen per thousand ; the colored 
population of the same States is about five million, the num- 
ber of deaths in the same year is about ninety-one thousand, 
giving a death-rate of about seventeen per thousand ; never- 
theless, so prolific are the colored people, that, notwithstand- 
ing this excessive mortality, they increase in the Southern 
States nine per cent, faster than the white race. 

The greatest disparity in the death rates of the two races 
in the South is in the number of the deaths under five years 
of age, and the mortality of the negro children is more than 
double that of the white. The diseases which cause the ex- 
cess of mortality among the colored adults are consumption, 
pneumonia, heart disease, dropsy, scrofula, and small-pox. 
If the superior sanitary condition of the colored population 
in Connecticut does not justify this law, perhaps the paucity 
of that population may prevent insurance companies there 
from feeling the effects of its operation. 

Connecticut has also passed laws for the inspection of fao* 
tories and for the protection of life and health in the same ; 
to subject to inspection boarding-houses for infants under ten 
years of age ; to compel the attendance of children at school, 
and if they attend a private school, to require the teacher 
having control of the school to keep a register of attendance, 
which shall be open to the inspection of the State Board of 
Education ; to regulate the sale of poisons ; to prohibit the 
sale of imitation butter unless branded as such ; to prohibit 
the sale of molasses adulterated with glucose, starch, or any 
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preparation of starch ; to provide for the weekly payment of 
wages to the employees of corporations ; to limit the labor of 
women and of minors under sixteen years of age to ten hours 
4t day^ or sixty hours a week ; to punish blackmail by im- 
prisonment in the penitentiary or jail for a term not exceed- 
ing ten years, or by fine not exceeding $6,000. 

I must not omit the act for the punishment of incorrigible 
•criminals. A person tried, convicted, sentenced, and imprisoned 
in the State prison for any crime, for which the minimum 
punishment is two years imprisonment in the State prison, 
who shall thereafter be convicted, sentenced, and imprisoned 
in the State prison for any crime for which the minimum 
punishment is two years' imprisonment in the State prison, is 
to be deemed incorrigible, and at the expiration of his sen- 
^tence shall be detained in the State prison for the further 
term of twenty-five years, unless pardoned or allowed to go 
at large on parole. 

After the expiration of the third sentence, the Board of 
Directors of the State prison may allow him to go at large on 
parole, and while so at large he is in the l^al custody of said 
Board, subject at any time to be taken back to prison. The 
written order of the Board is sufficient warrant to authorize 
a police officer to return the incorrigible to actual custody. 

I rather fear that the locomotive whistle which the recent 
•Sunday act allows to be sounded on Sunday trains will 
make the forefathers of Connecticut turn in their graves. 
"Sunday trains, it is true^ are prohibited between sunrise and 
•sunset, except when run from necessity or mercy, but the 
proviso says it is necessary to run Sunday mail trains at any 
time before half-past ten in the morning and after three 
o'clock in the aft;ernoon, and that the Railroad Commissioners 
may allow freight trains to run when required by public ne- 
cessity or for the preservation of fi^ight. 

As compensation for this enormity, however, I find on 
the next page a statute which imprisons every man who shall 
willfully abandon and neglect or refuse to support his wife 
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and cohabit and live with another woman. The term of im- 
prisonment is not more than three years, and it may be in the 
State prison or in the common jail — ^a wide latitude of dis- 
cretion. Perhaps the youth and beauty of the deserted wife 
were intended to be taken into account in fixing the punish- 
ment ; perhaps the legislators thought that a gay Lothario 
who abandons a wife old enough to be his mother should be 
sent to jail for a short period, while the inexcusable desertion 
of a young and lovely spouse by an old bachelor, who had 
postponed marriage until his heart had become desiccated, 
could only be atoned for by imprisonment for three years at 
hard labor in the penitentiary. Connecticut has also adopted 
a revision of its general statutes which was reported to the 
General Assembly by a commission appointed for that purpose, 
and I am informed it was enacted by a confiding L^islature 
without examination. 

COLORADO. 

This State has adopted a code of procedure containing four 
hundred and forty-five sections. It abolishes the distinction be- 
tween actions at law and suits in equity, and from the similarity 
of its provisions to those found in the codes of other States, 
I presume it was derived from them. The chattel mortgage 
law has been amended, so as to require the mortgagee, when 
the amount of his debt exceeds $2,500, to recon) every year 
a sworn statement that the mortgage was given in good faith 
to secure the sum of money therein mentioned, and that it 
remains unpaid in whole or in part, as the case may be. If 
the mortgagor conceals or disposes of the property mortgaged 
without the consent of the mortgagee he is declared guilty of 
larceny. Children under fourteen years of age cannot be em- 
ployed in any underground works or mines, or in any smelter, 
mill, or factory ; the black-listing of employees for the pur- 
pose of preventing them from engaging in or securing employ- 
ment similar to that from which they have been discharged 



Digitized by VjOOQIC 



THOMAS J. SEMMES. 17& 

is prohibited ; the sale of dynamite and other high explo- 
sives has been regulated; the fair and orderly conduct of 
primary elections or of nominating conventions is secured by 
proper penalties, and inoorporated employers of help are fined 
for any attempt to influence or control the votes of their em- 
ployees. 

The private detective business cannot be carried on without 
license, the licensee being required to give bond in such 
amount as the Governor may fix, not less than $3,000 nor 
more than $20,000, conditioned that the principal will hon- 
estly, lawfully, and faithfully, without oppression and with- 
out compounding any criminal offense, carry on the detective 
business. The same act makes it a penal offense for a licensed 
detective or his employer to induce the confession of crime 
by threats, torture, or promise of immunity. 

Every foreign corporation engaged in selling news items or 
press reports is required to appoint an agent in the State on 
whom prooesscan beserved. The actobliges such corporation or 
its agent to file with the Secretary of State every six months a 
schedule of prices, and to supply news items and press reports 
to any applicant at the schedule prices, and forbids discrimi- 
nation in prices or celerity of delivery. 

Another act commands the children of the public schools 
to be taught the nature of alcoholic drinks and narcotics 
and their effects upon the human system, while the amended 
liquor law prohibits the sale of whisky for drinking pur- 
poses unless it is two years and nine months old. 

Another act provides for the commutation of life sentences, 
the same as if sentenced for the term of the expectation of 
life of such convict, based on the Carlisle mortality tables 
less the allowance for good time, and at the expiration of 
such period he is to be discharged, but the expectation of 
life in no case is to be estimated at less than ten nor more 
than twenty-five years. 

The last act to which I shall call your attention declares 
that any person who shall be a party to a fraudulent sale or 
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<x>nve7ance of any lands^ goods, or chattels, or any interest 
therein, or who shall conceal or remove or dispose of any per- 
sonal property, or shall be a party to any bond, suit, contract, 
judgment, execution, or conveyance, had, made, or con- 
trived with intent on the part of said parties to defraud, or 
to hinder and delay creditors, shall, on conviction, be impris- 
oned in the penitentiary for not more than three years. 

DELAWARE. 

Forty-four divorce acts have been passed by the Legisla- 
ture of Delaware. This activity in divorcing married per- 
sons should induce the people of that State to withdraw the 
marriage-dissolving power from the legislative and intrust it 
to the judicial department of the government, where it pro- 
perly belongs. As some compensation for the evil inflicted 
on society by the liberal exercise of the divorce power an act 
has been passed to prevent the desertion and to secure the 
maintenance of married women and of minor children. 
Upon proper complaint the court may order the deserting 
husband or father to pay not exceeding $100 per month for 
the support of wife or children, as the case may be, and to 
give security therefor/ and to be committed to the county jail 
until the order is complied with or until his discharge by the 
court. 

An act has been passed to create a*street and sewer com- 
mission for the city of Wilmington, thereby divesting the 
City Council of the power to manage and control its streets 
and sewers. I notice the act as an unusual invasion of the 
domain of municipal authority, suggestive of a condition of 
things which might justify the establishment of a commission 
to govern the city. 

Heretofore separate colored schools in this State were sup- 
ported by such appropriations as the Legislature might make, 
but this year an act has been passed to support such schools 
by general taxation. The Legislature has increased the salary 
of all the judges of the State ; it has passed an act to pre- 
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vent fraud at primary elections, an act to punish bj severe 
penalty the sending of threatening letters or the use of 
other blackmailing devices ; also an act to prohibit the play- 
ing of games of chance in houses kept therefor in the presence 
of minors under eighteen years of age ; also an act to pre- 
vent the adulteration of dairy products and fraud in the sale 
thereof, and an act which makes it unlawful to practice medi- 
cine or pharmacy without registry or license. Nearly all the 
States have adopted a similar law ; most of them have in- 
cluded dentistry, and some have extended the principle to 
veterinary surgeons. Indeed, some States have created the 
office of '' State Veterinary Surgeon '^ to aid the enforcement 
of their l^slation to prevent the spread of contagious dis- 
eases among animals. 

GEORGIA, 

The Legislature of Georgia assembled on the first Monday 
in November, 1886, and on 22d of December took a recess 
until the first Wednesday in July. It is now in session. 

Two noteworthy acts were passed, one of which prohibits 
marriages within the Levitical d^rees of consanguinity, or 
between a man and his stepdaughter, or mother-in-law, or 
daughter-in-law, or stepmother, or granddaughter of his wife, 
or a marriage by a woman with her corresponding relatives. 
Such marriages are declared void and the parties to them are 
subject to prosecution for incest. The other act provides 
that a will executed by a person competent under the laws of 
Georgia to make a will, who is a resident and citizen of any 
of the United States other than the State of Georgia, shall be 
admitted to probate as a valid will of real and personal estate, 
provided the will be executed in conformity to the laws of the 
State where the testator resided at the time of its execution, 
and provided it be admitted to probate according to the laws 
of such State. 

This act is imperfect, inasmuch as it omits the Territories 
of the United States, and it only applies to citizens and there- 
12 
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fore excludes domiciled foreigners. Besides, the act does not 
go far enough; why not adopt the principle expressed in 
Article 1596 of the Civil Code of Louisiana, which declares 
that ^' testaments made in foreign countries or in the States 
and Territories of the Union shall take effect in this State, if 
they be clothed with all the formalities prescribed for the 
validity of wills in the place where they have been respect- 
ively made '^ ? This provision is universal ; it includes even 
citizens of Louisiana while on a visit abroad. Why should 
not the principles applicable to contracts govern the execution ' 
of wills? 

ILLINOIS. 

I know of no other State which has so thoroughly accepted 
the belief that a cross in the blood is necessary to the improve- 
ment and development of the race, for Illinois has prohibited 
marriage between first cousins, and denounced it as incestuous 
and void ; the prohibition even extends to illegitimate relations* 

In the classification of claims against the estate of a de- 
ceased person, ^^ the wages due a servant or laborer for labor 
performed for the deceased within six months previous to 
death '^ are placed in the same class with trust moneys, to 
which a preference is given over general debts and demands. 
In case the property of any corporation, firm, or person is 
seized under judicial process, or the business suspended, or 
put in the hands of a receiver, debts due to laborers and 
servants which have accrued by reason of their labor and 
employment, to an amount not exceeding $60 for labor per- 
formed within six months next preceding the seizure or 
suspension, are treated as preferred debts to be paid in full. 

Laws have been passed to enable corporations organized 
under the general laws of the State to transact a surety busi- • 
ness and to become sureties. on bonds, to provide for the in- 
corporation of co-operative associations for the prosecution of 
any branch of industry, and to regulate the administration of 
trusts by trust companies. 
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This State has also endeavored by l^islation to prevent 
the spread of contagions diseases among animals, and to ex- 
tirpate pleuro-pneumonia, and its officers are required to co- 
operate with the authorities of the United States to enforce 
the provisions of the Act of Congress on the same subject. 
J notice the pleuro-pneumonia act became a law without the 
approval of the Governor ; perhaps the Governor is of the 
States^ rights school, and stands upon the doctrine that State 
officers should not be required to execute Federal laws. 

Two acts in r^rd to mines make careful provision for 
escaping shafts, ventilation, hoist-ways, timber-props, and for 
the weighing of coal at the mines. 

Bookmaking — that is, keeping a book in which bets are 
registered — as well as pool-selling, is prohibited ; the penalty 
is a fine not exceeding $2,000, or imprisonment in the county 
jail not exceeding one year, or both. 

The abandonment of a child by its parents, or other per- 
son having legal control thereof, is punished by a fine not 
exceeding $1,000, or imprisonment in the penitentiary not 
exceeding three years. 

The sale of tobacco in any form to minors under sixteen 
years of age is made a misdemeanor. 

Dealing in future contracts for stocks, bonds, petroleum, 
cotton, grain, provisions, or other produce, where there is no 
intention to deliver the property sold, is made a misdemeanor, 
and it is unlawful to keep a store, or office, or bucket shop 
for the purpose of conducting such business. 

To entice or induce a chaste, unmarried female by fidse 
pretenses to enter a house of prostitution, or improper dance 
house, or garden, is a felony punishable by imprisonment in 
the penitentiary for not less than one nor more than ten 
years. 

The riot act has been perfected, and definite regulations 
have been made for the government of the military forces of 
the State and of the posse comitaius when called out by the 
proper officials to quell a riot. The conspiracy law has been 
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revised and amended and an additional act passed on that 
subject. This additional act provides that if two or more 
persons shall conspire to do an unlawful act, dangerous in its 
character to human life, or to person, or to property, or if its 
accomplishment will probably require the use of violence, 
which may result in the taking of human life or injury to 
person or property, every party to such conspiracy shall be 
held criminally liable for whatever offense any one or more 
of his co-conspirators shall commit in furtherance of the com- 
mon design. 

It further enacts that if any person shall, by speaking to 
any public or private assemblage of people, or by writing 
or printing, or causing to be written or published, any written 
or printed matter, advise, incite, aid, or abet a local revolu- 
tion, or overthrow of the existing order of society by vio- 
lence, or the resistance to and destruction x)f the lawful power 
and authority of the l^al authorities of the State, or of any 
city, town, or county, by force or violence, or shall by any of 
the means aforesaid incite, aid, or abet the disturbance of the 
public peace, and by such disturbance attempt at revolution, 
or resistance to such authorities, shall thereafter ensue, and 
human life is taken, or any person is injured, or any property 
destroyed by any person, or by any of the means employed 
to carry into effect the purpose so advised, incited, or abetted, 
every person so advising, inciting, aiding, or abetting shall 
be deemed as having conspired with the person who actually 
commits the crime and shall be punished as a principal, and 
it shall not be necessary for the prosecution to show that the 
speaking was heard or the written or printed matter was 
read by or communicated to the person actually committing 
the crime, if such speaking, writing, or printing is shown to 
have been done in a public manner. 

Another section provides that where a crime is committed, 
under the circumstances above mentioned, each conspirator 
shall be punished as a principal, notwithstanding the time 
and place for bringing about the revolution or overthrow of 
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public order had not been definitely agreed upon hj the oon* 
spirators, but was left to the exigencies of the time, or the 
judgment of the co-conspirators or any one of them. 

To establish the conspiracy it is not necessary to prove that 
the parties ever came together or entered into any arrange- 
ment ; it is sufficient if it appear that the parties charged 
were actually pursuing in concert the unlawful purpose, 
whether acting separately or together, at the same or different 
times, by the same or different means, provided the actd of 
each were knowingly tending to the same result. 

Another act prohibits the manufacture of dynamite or 
other explosive compounds within one mile of an inhabited 
dwelling ; such manufacture carried on anywhere in the State 
without a permit is forbidden ; if any person shall manu- 
&cture dynamite or. other explosive compound, with the 
intent that the same may be used for any unlawful injury to 
or destruction of life or property, he is declared guilty of a 
felony, and on conviction shall be imprisoned in the peniten- 
tiary for not less than five nor more than twenty-five years. 

So any person aiding or assisting in such manufacture, or 
in buying, selling, storing, transporting, procuring, or dis- 
posing of dynamite or other explosive compound, either by 
furnishing the materials, ingredients, means, skill, or labor, or 
by acting as agent, or in any manner acting as accessory be- 
fore the fact, having reason to believe that the same is 
intended to be used for the unlawful injury to or destruction 
of life or property, shall be deemed a principal, and shall be 
subject to similar punishment. 

INDIANA. 

The Legislature of the State of Indiana is entitled to great 
praise, for it has passed but thirty- eight acts, public and 
private, which are compressed into sixty-two pages of printed 
matter. The only noteworthy act passed by this State is 
that requiring corporations engaged in mining coal, ore, or 
other mineral, oi* in manufacturing any article of merchan- 
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^ise, to pay each employee at least once every two weeks in 
cash ; payment of wages in checks^ cards, or other paper 
which is not a bank check, or commercial paper payable in 
bank at a fixed time, is prohibited, and it is made a misde- 
meanor to sell supplies or merchandise to the employee at a 
higher price than such corporations, firms, or persons sell 
to others for cash. 

KANSAS. 

The L^islatnre of Kansas has passed an amendatory act to 
carry into effect the constitutional provision prohibiting the 
sale of intoxicating liquors, except for medical, scientific, and 
mechanical purposes. It is especially aimed at druggists, 
and prescribes stringent r^ulations to prevent them from 
evading the prohibitory law, and it contains a clause pro- 
viding for the cancellation of a druggist's permit by the 
probate judge on a petition signed by twenty-five reputable 
men and twenty-five reputable women residing in the town- 
ship, city, or ward in which the business of the druggist is 
carried on, complaining that he has not in good faith con- 
formed to the provisions of the act. 

Another act confers on women the right to vote at muni- 
cipal elections, and makes them eligible to any city or school 
office. 

For the purpose of encouraging the manufacture of sugar 
from beets, sorghum, or other sugar-yielding canes or plants 
grown in the State a bounty of two cents per pound is paid, 
provided the amount thereof in any one year shall not exceed 
$16,000. The' law in regard to rape has been amended so as 
to raise the age of consent to eighteen years. Solicitude as to 
this crime has occasioned legislation this year in several States. 
In Ohio, Illinois, Wisconsin, Connecticut, and Vermont the 
age of consent has been raised to fourteen years, and in Penn- 
sylvania, Michigan, and New Jersey to sixteen, and in Ne- 
braska to fifteen years. Kansas also passed an act to enforce 
the payment in cash of wages due for labor. This act pro- 
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hibits the issue to employees of tickets or tokens, or the use 
of any means to coerce them to purchase supplies or goods 
from any particular person, firm, or corporation. 

LOUISIANA. 

A Sunday law has been passed in Louisiana closing all 
places of business on Sunday, but the provisions of the act do 
not apply to newspapers or printing offices, book stores, drug 
stores, undertaker shops, public or private markets, bakeries, 
dairies, livery stables, railroads, hotels, boarding-houses, steam- 
boats and other vessels, warehouses for receiving and forward- 
ing freights, restaurants, tel^raph offices, theatres, or any 
place of amusement, providing no intoxicating liquors are sold 
on the premises. The sale on Sunday of alcoholic, vinous, or 
malt liquors is absolutely prohibited, except wine for table use 
in hotels. The employment of women and children has been 
r^ulated ; no boy under twelve and no girl under fourteen 
years of age can be employed in a factory, workshop, or 
workhouse ; no child under fourteen years of age can be em- 
ployed in certain enumerated occupations, unless the child has 
attended school at least four months next preceding the em- 
ployment ; a day^s work for young persons under eighteen 
years of age, and for women in a factory, or workshop, or 
clothing, dressmaking, or millinery establishment, is ten 
hours, one of which is to be allowed for dinner. A day^s 
labor on street railroads is fixed at twelve consecutive hours, 
with reasonable intervals for meals. Employers are required 
to furnish seats for their female employees, to be used by 
them when not necessarily engaged in active duty. The 
prospective obligation of a surety on official bonds terminates 
six months after his death, the officer being required to fur- 
nish a new surety, otherwise his office is vacated, as in case of 
resignation. Such surety may also, after the lapse of one 
year from the execution of the bond, withdraw therefrom on 
giving the principal thirty days' notice to furnish a new bond ; 
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failure of the oflBcer to give a new bond within the time 
specified operates as a resignation of the o£5cei 

Privil^es or liens of creditors on crops are ranked as fol- 
lows: first, the labor; second, the lessor; third, the man- 
ager ; fourth, the pledgee ; fifth, the furnisher of supplies or 
money and the physician. 

In any civil suit wherein the writ of arrest, attachment, 
sequestration, provisional seizure or injunction may be issued, 
the defendant may by reconversion or counter-claim recover 
the damages he may have sustained by the illegal resort to 
such writ. 

The defendant is made a competent witness in criminal 
cases, but he cannot be compelled to testify. The allowance 
of any rebate by insurance companies is prohibited ; the net 
premium must be expressed in the policy. 

The sale of commercial fertilizers has been regulated ; such 
fertilizers cannot be sold until the dealer has filed with the 
Commissioner of Agriculture a statement setting forth the 
name and brand of the fertilizer, the number of pounds con- 
tained in the package, the name of the manufacturer and the 
place of manufacture, and the character of the ingredients 
which he is willing to guarantee the fertilizer contains ; this 
statement is declared to be a guaratee to every purchaser. 

The sale of oleomargarine or of any other substance than 
the product of the cow as butter is prohibited. 

It is made unlawful to introduce into the State any sub- 
stance which, in the opinion of the Board of Health, may 
produce a liability to contagion or infection of any disease 
among the people, whether the same shall be in the form of 
bacteria germs, microbes, virus (vaccine virus excepted), or 
other substances claimed to contain the elements of any in- 
fectious or contagious disease, whether introduced for the 
purpose of inoculation or otherwise, without permission of 
the Board of Health. 

By this act the L^islature intended to prevent an irruption 
from the tropics of a number of persons, some of them no 
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doubt charlatans^ who proposed to inoculate the people with 
yellow fever or cholera germs. One man proposed to intro- 
duce into the city of New Orleans yellow fever microbes suf- 
ficient to inoculate ten thousand persons ; it was apprehended 
he might in this way produce a yellow fever epidemic. 

MAIKE. 

The status of children bom out of marriage has been very 
much modified in the State of Maine. Sir William Black- 
stone's defense of the common-law doctrine no longer satis- 
fies the legislators of Maine, who have lost all respect for 
the statute of Merton and for the barons and nobles of Henry 
III who refused to adapt the law of England to that of the 
Church. The people of Maine, it seems, do not fancy the 
idea of having a ntdliua jUivs in their midst ; they have 
gone as far as they well could in providing every child with 
a father. The statute enacts that an illegitimate child is the 
heir of his parents who intermarry. Any such child is the 
heir of his mother ; he is also the heir of his father if adopted 
into his family, or acknowledged in writing before a justice 
of the peace or notary public, and in either of the foregoing 
cases such child and its issue shall inherit from its parents 
respectively, and from their lineal and collateral kindred, and 
these from such child and its issue, the same as if legitimate. 
This statute is subject to criticism, inasmuch as it makes no 
distinction between adulterous bastards and natural children, 
the issue of parents who at the time of conception might 
have contracted marriage. The civil law does not tolerate 
the legitimation or acknowledgment of natural children born 
of an adulterous connection, nor does it so incorporate into 
the family a natural child not legitimated by marriage as to 
impart to it legitimate heritable blood, and thus entitle it to 
inherit from Intimate collaterals, and' entitle legitimate col- 
laterals to inherit from it. 

An act has been passed to compel the attendance at school 
of children between the ages of eight and fifteen years 
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for at least suEteen weeks in each year ; tru^t oi&oers are 
appointed to enforce the law, and a boy between ten and 
fifteen years of age found wandering about the streets in 
school hours is to be committed to the State Beform School 
unless his parents or guardian give pledges satisfactory to the 
truant officer that he will attend school as required by law* 
A bureau of industrial and labor statistics has been estab- 
lished, and the employment of labor has been r^ulated. No- 
woman, nor a female minor under eighteen, nor a male under 
sixteen years of age, can be employed to work in any manu- 
facturing or mechanical establishment for more than ten 
hours a day. The parties may contract for the forfeiture of 
a week's wages in case the employer dischai^es the employee 
without a week's previous notice of his intention, or in case 
the employee quits work without similar notice; no child 
under fifteen years of age can be employed to work in such 
establishments, except during vacation of the public schools^ 
unless during the year next preceding the employment it has 
attended for sixteen weeks some public or private school, 
eight weeks of which to be continuous. 

An act has been passed which provides that any court may 
exclude minors as spectators from the court-room during the 
trial of any case, civil or criminal, when their presence is not 
necessary as witnesses or parties. 

Another act provides that after twenty years from the 
death of any person, no probate of his will or administration 
of his estate shall be originally granted unless it appears 
there are moneys due to the estate from the United States or 
the State of Maine. The act does not apply to foreign wills 
previously probated in another State or county. 

Political nominating conventions and primary meetings 
are protected from disturbance and fraud; the sale of com- 
mercial fertilizers has been regulated. Imprisonment for 
debt has been abolished, except in case of fraud, but the 
creditor is authorized on petition to a magistrate to examine 
the debtor and compel him to make disclosure of any prop- 
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erty he may have which is liable to seizure ; the machinery 
to accomplish this result is well devised. 

The death penalty, which was incorporated into the penal 
law of the State in 1883, has been abolished, but a convict 
^ntenced to imprisonment for life for an offense which was 
formerly capital, cannot obtain a pardon or commutation of 
sentence unless, after due inquiry and afler hearing evidence^ 
the Supreme Judicial Court shall certify to the Governor 
that in their opinion upon all the evidence the convict is in* 
nocent or was wrongly convicted. 

An act has been passed to establish Boards of Health in 
each city and town, to protect the people from contagious dis* 
eases ; it is very thorough and is especially aimed at scarlet 
fever, small-pox, diphtheria, and cholera; also an act to ex- 
tirpate contagious diseases among cattle. 

MASSACHUSETTS. 

After next January all civil actions, whether at law or in 
equity, except replevin, may be brought in the same manner 
in which suits in equity now are, save that in such proceed- 
ings common law pleadings so far as practicable are to apply. 

A change of venue in civil actions is permitted in the Supreme 
Judicial or Superior Court when there appears to the judge 
danger of an unfair trial from local prejudice or other cause. 

Superior Court judges over seventy who have served ten 
years may retire upon half salary. 

When real estate is subject to conditions or restrictions 
unlimited as to time, such conditions or restrictions . (except 
restrictions in a lease for a term of years certain) are in future 
to be limited to the term of thirty years from the date of the 
instrument or the probate of the will creating the same ; the 
act does not apply to grants of the State, nor to gifts or de- 
vises for public, charitable, or religious purposes. 

Warehousemen may sell property deposited with them to 
obtain charges for storage when the charges are overdue one 
year, and the statute notice of sale is given. 
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A limited partnership which succeeds to the business of a 
former firm may use its name with the consent of its 
members. A special partner may withdraw six per cent, in* 
terest on his capital out of the profits, without liability to re- 
fund the same, if it does not impair the capital of the partner^ 
ship. In case of renewal of a limited partnership, the 
amount contributed by the special partner must be stated, 
and his original capital, if impaired, must be made good. 
Non-compliance with the provisions of the law regulating 
limited partnership subjects the members to the liabilities 
and entitles them to the rights of general partners. The em- 
ployer is made liable to the employee for any defect in his, 
the employer's, works, arising from negligence of the employer 
himself, or of an employee charged with supervision ; also 
for n^ligence of any superintendent in the employer's em- 
ploy ; and for n^ligence of any employee in control of any 
signal, switch, locomotive, engine, or train upon a railroad. 
The legal representative of the employee may recover in case 
of death, or in case of instantaneous death, the employee's 
widow ; or if no widow, the next of kin, provided such next 
of kin were dependent on the employee's wages for support. 

Damages are limited to $4,000, or in case of death to 
$5,000. The employer cannot rid himself of liability for de- 
fects in his works by contracting with an independent con- 
tractor. No recovery can be had where the employee, 
knowing of the defect or negligence causing the injury, failed 
within a reasonable time to inform his employer or superior 
thereof. A certain set-oif is allowed when the employer has 
contributed to an insurance fund from which, the' employee 
has benefited. This act does not apply to domestic servants 
or farm laborers. 

Acts in reference to labor and capital are numerous, and in 
their general nature are as follows : 

An act to procure sanitary provisions in factories and 
workshops ; 

An act against the employment in factories of children 
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under the age of fourteen in the cleaning of machinery in 
motion, or of any machinery in dangerous proximity thereto ; 

An act to secure the proper ventilation of factories and 
workshops ; 

An act to secure uniform and proper meal-time for children, 
young persons, and women employed in factories and work- 
shops, and in an enumerated class of factories ; 

An act respecting the employment of minors and women in 
manufacturing and mechanical establishments, and r^^ulating 
the number of hours of employment, and limiting over-time 
employment in case of stopping of machinery ; 

An act to regulate fines for imperfect weaving ; and an act 
to secure weekly payments of wages by corporations. 

Contracts for convict labor have been prohibited, and com- 
petition between such labor and free labor is practically for- 
bidden. 

For two hours after the opening of the polls, no person 
entitled to vote in a National or State election, and asking 
for absence, is to be employed in any mechanical or mer- 
cantile establishment, except such as may conduct its busi^ 
ness on Sunday. 

A penalty is imposed upon every owner or superintendent 
of a mechanical or mercantile establishment who directly or 
indirectly employs therein, except during the vacation of the 
public schools, a minor under the age of fourteen who cannot 
read and write the English language, and upon every parent 
or guardian who permits such employment ; also upon every 
person directly or indirectly employing a minor of fourteen 
who cannot read and write the English language ; provided, 
such minor, since the age of fourteen, has resided for one year 
in a city or town in the State wherein public evening schools 
are maintained, and is not a member of a day or evening 
school. This last provision may be suspended by the School 
Committee of the place in which the minor resides if they are 
satisfied that the labor of the minor is necessary to the sup- 
port of the minor^s family. 
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Clubs distributing or selling intoxicating liquors are made 
common nuisances^ except in cities and towns where licenses 
are granted^ when the licensing board in its discretion may 
grant a club license. 

The sale of intoxicating liquors in time of riot or great 
public excitement may be prohibited by the Mayor of a city 
or Selectmen of a town. Any license under the statutes relat- 
ing to intoxicating liquors is forfeited by a conviction for 
violation of any such statutes. Implements and furniture 
used in the illegal sale of intoxicating liquors may be seized. 
Any sign of whatever character designed to announce the 
keeping of intoxicating liquors for sale is to be prima fade 
evidence of such keeping. The maintaining of a United 
States tax receipt as a dealer in intoxicating liquors, other 
than malt liquors, is to be prima fade evidence of keeping 
for sale. 

Self-registering ballot-boxes are to be used in registering 
ballots in voting on the question of license in a city or town. 
The sale of intoxicating liquors by retail druggists and 
apothecaries is regulated and limited. 

The Sunday law has been amended ; one is no longer sub- 
ject to a fine for being present " the evening next preceding 
the Lord's Day " at a " game, sport, play, or public diver- 
sion '^ given without a license. The number of works rank- 
ing as works of " necessity and charity '* has been enlarged. 
Steam, gas, and electricity may be manufactured and dis- 
tributed for purposes of lighting, heat, or motive power; 
water distributed for fire or domestic purposes ; the telegraph 
and telephone used ; drugs, medicines, and surgical appli- 
ances sold; horses, carriages, yachts, and boats let; steam 
ferry boats on established routes and horse cars run ; news- 
papers printed and sold ; milk delivered and butter and 
cheese made ; public bath-houses kept open, and before ten 
in the morning and between four and half-past six in the 
evening bread and other food usually dealt in by bakers, 
made and sold. The Board of Railroad Commissioners may 
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authorize the running of such steamboat lines and trains as 
the public necessity or convenience requires. Traveling on 
the Lord's Day. on errands other than those of necessity and 
charity^ continues no longer subject to a fine of ten dollars for 
^' each such offense.*' Children under thirteen years of age, 
unless accompanied by a person over twenty-one years of age, 
are not to be admitted to any licensed place of amusement. 

The insurance laws have been amended and codified in an 
act of one hundred and twelve sections. A law has been 
passed for the punishment of habitual criminals which is 
similar to the statute of Connecticut respecting the punish-* 
mentof incorrigible criminals ; also a law for the punishment 
of unnatural and lascivious acts. Provision has been made 
for the suppression of contagious diseases among domestic 
animals, and for the extirpation of pleuro-pneumonia in co- 
operation with the United States. Commissioners of wrecks^ 
and shipwrecked goods have been created and their duties 
defined ; the examination of railroad bridges by the Railroad 
Commissioners once in two years has been ordered, and the 
use of common stoves in passenger cars has been prohibited, 
as well as the use of any heater or furnace not approved by 
the Railroad Commissioners; finally, the honorably discharged 
soldiers and sailors who served in the Army and Navy of the 
United States during the Civil War, are exempted from the 
operation of the Civil Service Act. 

MICHIGAN. 

A law has been passed in Michigan making it unlawful to 
oelebrate a marriage without a license, and providing for the 
r^istration of marriages. 

Divorce has been rendered more difficult by a law which 
declares that no divorce shall be granted unless the marriage 
shall have been solemnized in the State, or unless the com- 
plainant shall have resided therein one year preceding the 
commencement of suit. If the, cause for divorce occurred 
out of the State the complainant must have resided in the 
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State two years, and no testimony can be taken in a divorce 
suit until four months after the petition has been filed, except 
where the cause of divorce is desertion or the testimony is 
taken to perpetuate it. 

It is made the duty of the officer before whom the wit- 
nesses are examined to propound to each witness the following 
question : '^ Do you know any fact, matter, or circumstance 
which will in any way tend to weaken complainant's case for 
divorce V 

The bill of complaint must set forth the names and ages 
of all children of the marriage under fourteen years of age. 
A copy of the subpoena must be served upon the prosecuting 
attorn^ of the county where the suit is commenced, whose 
duty it is, when in his judgment the interest of the children 
or the public good so requires, to introduce evidence and 
oppose the divorce. The court in granting the decree may 
provide that the defendant shall not marry again within a 
specified time, not to exceed two years. 

A child under ten years of age is permitted to testify on a 
promise, instead of an oath, to tell the truth if the judge is 
satisfied that the child has sufficient intelligence and sense of 
obligation to tell the truth. 

The Supreme Court is authorized at any time and in any 
suit to call before it the parties or any witness to testify orally 
in open court. 

No appeal is allowed from any order of the Probate Court 
removing an executor, administrator, guardian, or trustee for 
failure to give a new bond, or to render an account in pur- 
suance of law. 

If any minor has property sufficient for his maintenance 
and education in a manner more expensive than his father can 
reasonably afibrd, the Probate Court may order the expenses 
of education and maintenance to be paid out of the income or 
the principal of the minor's property. 

Any person claiming title to land, whether in possession or 
not, may institute suit against another person not in posses- 
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8100 also claiming title and have the controversy settled. 
The '^ actual damages " which may be recovered against a 
newspaper publisher, who has published a libel in good faith, 
and on notice has retracted it, are damages which the plaintiff 
has suffered '' in respect to his property, business, trade, pro- 
fession, or occupation, and none other/' 

Lands devised to a person for life with power of appoint- 
ment by will, or lands devised in trust without power of sale, 
may be sold by decree of court ; and the proceeds thereof in- 
vested under the order of the courts are treated as real prop- 
erty and are subject to the dispositions of the will as if no 
sale had been made. 

In case of ihe insolvency of any person or corporation all 
debts for labor have precedence over all debts ^hich had not 
become a lien on the property of the debtor prior to the per- 
formance of the labor. 

The employment of males under fourteen years of age 
and of females under sixteen years of age for more than nine 
hours a day is prohibited. 

To protect children from being educated in immorality, the 
courts are authorized, after due inquiry, to remove them from 
the custody of the persons having them in charge and place 
them in some State institution or in the custody of some 
suitable person. The act applies only to children under four- 
teen years of age who are bound out, apprenticed, or given 
away by their parents or either of them. 

Any girl between the age of ten and seventeen years, and 
any boy between ten and sixteen years of age, who runs away 
from school, or from the office, shop, farm, or other place 
where he or she is employed, and is found lounging about 
saloons, bar-rooms, or in the public streets, or attending, with- 
out permission, any public dance, skating-rink, or show, may 
be arrested as a truaut upon complaint made by the parents, 
or by a town or city officer, and sentenced to confinement in 
the reform school, the boy until he is seventeen years old and 
the girl until she attains the age of twenty>one years. 
13 
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The well-known oleomargarine law has been passed, also 
a law to prohibit the sale of unwholesome milk and of adul- 
terated liquor. 

All establishments where emery wheels or belts are used 
are required to be provided with blowers, so arranged as to 
carry away the dust from the emery wheels while in opera- 
tion. 

Prohibition of the sale of intoxicating liquors depends on 
local option. 

A very severe act has been passed to protect from fraud 
primary elections and political conventions. 

No railroad company, whose road has been constructed in 
whole or in part by public aid or local subscription, is allowed 
to abandon any portion of its road, except upon the order of 
the Circuit Court of the county wherein lies the portion of the 
track proposed to be abandoned. 

After the 1st of November, 1888, passenger-cars can be 
heated by no method or device which is not approved by the 
Railroad Commissioner. 

Corporations may be organized in Michigan to carry on 
every imaginable business, mercantile, mechanical, or agricul- 
tural, including the buying and selling of brood animals and 
the growing of mint. 

The sparrow is proscribed — a reward of one cent is offered 
for every scalp. New York, with less mercy, makes it a duty 
to starve the sparrow, because it punishes him who gives the 
poor bird food or shelter. Before long this pitiless l^islation 
will render it impossible to answer the query, so familiar to 
our youth, "Who killed Cock Robin?" 

MINNESOTA. 

Following in the footsteps of other States, Minnesota has 
enacted that woman shall retain the same legal existence and 
l^al personality after marriage as before marriage, and shall 
receive the same protection of all her rights as a woman 
which her husband does as a man, and for any injury to her 
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reputation^ person, or property or character, or any natural 
rights, she shall have the same right to appeal in her own 
name to the courts of law or equity for redress and protec- 
tion that her husband had to appeal in his name alone ; pro- 
vided, the wife shall not have the right to vote or hold office, 
but women may be appointed notaries public. 

The garnishment of the wages of a laborer is prohibited, 
and a first lien is given to the laborer, and a second lien to 
the furnisher of material, on all property to which either has 
contributed, and it is made a penal offense for a contractor or 
sub-contractor to receive the full amount due on his contract 
without paying the laborer and the material man. Receivers 
of corporations are required after payment of taxes to pay all 
laborers and all sums owing to clerks and servants of the 
corporation for personal services rendered for the three 
months preceding their appointment. 

Actions for libel are regulated by a provision that the 
aggrieved party shall, at least three days before commencing 
suit, serve notice on the publisher, specifying the alleged 
defamatory matter, and demanding a retraction ; and if retracv 
tion be made, actual damages only can be recovered. The 
mortgage of crops before the seed thereof shall have been 
planted for more than one year in advance is prohibited ; 
suits for the foreclosure of mortgages must be commenced 
within fifteen years after the cause of action accrues. The 
validity.of a will admitted to probate cannot be attacked after 
the lapse of ten years ; minors and other persons under dis- 
ability at the time the will was probated are allowed ten 
years from the removal of the disability to question it. 

The stipulation in a contract that a debt shall have a 
greater rate of interest aftier maturity than before works a 
forfeiture of the entire interest. 

Contractors of prison labor are prohibited from making 
contracts in advance for the manufacture of articles in com- 
petition with artisan labor. 

Railroad corporations are made liable for all damages sus- 
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tained in the State by their employees from the negligence of 
co-employees, unless there be contributory negligence on the 
part of the injured employees, and such corporations are not 
allowed by contract, rule, or regulation to diminish or impair 
their liability. An act has been passed to regulate common 
carriers which creates a railroad and warehouse commission, 
and defines the duties of such commission ; also an act to 
regulate elections, which is substantially a re-enactment of 
the law of New York on that subject; also an act to establish 
a bureau of labor statistics, whose duty it is to see that all 
laws regulating the employment of women, children, and 
minors, and for the protection of operatives, are enforced. 
Licenses to sell intoxicating liquors are fixed at a high rate,, 
and instruction in the public schools as to the effect of stimu- 
lants and narcotics on the human system is commanded. 

The Sunday law has been so relaxed that you can now do 
in Minnesota during Sunday " whatever is needful for the 
health, good order, or comfort of the community," but the 
shaving of beards and hair cutting are not considered neces- 
sary to comfort, inasmuch as the statute expressly excludes 
the practice of the tonsorial art on the Lord's Day. 

MISSOURI. 

It has been enacted in Missouri that any provision in a 
contract or agreement which limits the time in which suit 
may be instituted shall be null and void ; that the surviving 
parent only can appoint a testamentary guardian to a minor 
child ; that only one new trial shall be granted except where 
the triers of fact shall have erred in matter of law, or when 
the jury shall have been guilty of misbehavior, and that 
every order allowing a new trial shall specify of record the 
grounds on which it was rendered; that in civil actions, 
where one of the original parties to the contract or cause of 
action is dead or insane, the other party shall not be admitted 
to testify either in his own favor or in favor of any party to 
the action claiming under him ; that every railroad company 
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shall be responsible in damages to the person whose property 
may be injured or destroyed by fire, communicated directly 
or indirectly by locomotive engines in use on the railroad 
operated by such company, and that the railroad company 
shall have an insurable interest in the property upon the line 
of its road, and may procure insurance thereon for its own 
protection against such damages. 

The public execution of criminals sentenced to death has 
been abolished. If a minor under eighteen years of age is 
sentenced to death, the Governor, is authorized to commute 
the sentence to imprisonment in the penitentiary for a term 
not less than ten years. 

Bucket-shops are forbidden, and dealing in futures without 
any intention of receiving and paying for the property 
bought^ or of delivering the property sold, is declared to be 
gambling, and is punished by a fine of not less than one 
nor more than five hundred dollars for each offense. 

The granting of a free pass by any railroad or transpor- 
tation company, or by any officer, agent, or employee thereof, to 
any member of the General Assembly, or to any State, county, 
or municipal officer, is made a penal offense; the giver as well 
as the receiver is liable to prosecution. The consolidation of 
competing or parallel lines of railroad is prohibited. The use 
of any substitute for hops or the pure extract of hops in the 
manufacture of beer is unlawful. The social agitation concern- 
ing the traffic of spirituous liquors has been settled by the pas- 
sage of a local option law. All owners of mines and of manu- 
facturing establishments are required to report annually to the 
Bureau of Statistics, among other things, the cost of building 
and grounds, the cost of machinery and repairs, the amount 
paid yearly for rent, taxes, and insurance, the value of raw 
material used, the total amount of wages paid, the number 
of employees, male and female, distinguishing between the 
skilled and the unskilled, and the lowest wages paid to each 
class, giving the age of females under fourteen years ; failure 
or neglect to furnish this report is punishable by fine. ' 
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This State has also passed an excellent statute for the r^u- 
lation and inspection of mines ; careful provision is made for 
the safety and comfort of miners. 



NEBRASKA. 

I have already mentioned that Nebraska had passed a law 
to prohibit non-resident aliens from acquiring real estate; this 
State has also enacted that when a divorce is decreed upon any 
ground, or when the husband is sentenced to the penitentiary, 
the real estate of the wife shall come to her immediate posses- 
sion, the same as if the husband were dead; and when a di- 
vorce is granted upon the ground of adultery by the wife, 
the husband may hold such of her personal property as the 
court may deem just under the circumstances. The exemp- 
tion law has been amended so that none of the property of a 
debtor is exempt from seizure when the claim is for wages 
due to clerks, laborers, or mechanics, or for money collected 
by an attomey-at-law for his client A debt contracted for 
the necessaries of life is deemed to be due by both husband 
and wife, and all their property is liable to seizure, except 
five hundred dollars worth of personal effects. 

A very stringent law has been passed to prevent the sale of 
obscene books and pictures, or magazines made up of crim- 
inal news, police reports, or accounts of immoral deeds, lust,, 
or crime, or so exhibiting such books or papers that they may 
be seen by a minor child. 

The law of criminal libel has been amended so as to make 
the publication of a libel in a paper of general circulation a 
crime punishable by imprisonment in the penitentiary for not 
less than one year nor more than three years. 

The use of vile and insulting language intended to provoke 
an assault upon the person using it, or upon another, is made 
a misdemeanor, punishable by fine or imprisonment. Gamb- 
ling is a felony, punishable by imprisonment in the peniten- 
tiary. 
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NEVADA, 



Mining for gold^ silver, copper, lead, cinnabar, and other 
valuable minerals is declared by Nevada to be a paramount 
interest of the State and to be a public use, for which .im- 
provements on lands may be expropriated* 

The sinking of artesian wells is encouraged by payment of 
a bounty of f 1.26 per foot for any well which yields seven 
thousand gallons of water per day, flowing continuously for 
thirty days. The bounty is not to be paid to more than three 
wells in each county, and they must not be located within 
ten miles of each other. An act has been passed to prevent 
the importation or sale of any domestic animal affected with 
contagious or infectious disease ; also an act to prohibit the 
sale of tobacco in any form to any minor under eighteen 
years of age without the written consent of parents or 
guardian. 

A comprehensive conspiracy act has been enacted. It 
embraces a conspiracy to commit any offense, or to mali- 
ciously procure an indictment or an arrest for a criminal 
offense, or to fiilsely maintain a civil suit, or to cheat or 
defraud any person of property by means which, if exe- 
cuted, ^ould amount to a cheat, or to obtaining money 
or property by false pretenses, or to cheat or defraud any 
person of property by means in themselves criminal, or to 
commit any act injurious to the public ' health, to public 
morals, or to trade or commerce, or for the perversion or 
obstruction of justice, or the due administration of law, and 
to procure conviction it is not necessary to prove any overt 
act done in pursuance of the conspiracy ; but it does not pro- 
hibit the orderly and peaceable assemblage or co-operation of 
persons employed in any trade, profession, or handicraft for 
the purpose of securing an advance in the rate of wages or 
for tj^e maintenance of such rate. 

The manufacture or the possession of dynamite or other 
device for the destruction of life or property, with the intent 
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to use or to attempt to use the same for such purposes^ is 
declared a felony, punishable in the penitentiary for not less 
than ten nor more than twenty-five years, and in case life is 
taken by the use thereof, the penalty is death. 

In the year 1885 the L^islature of Nevada passed an act 
to promote habits of temperance and to prohibit the practice 
of treating. This law cast such a shadow over the State and 
was so repugnant to the good nature of the people, that the 
first thing which the Legislature did, after providing for the 
mileage and per diem of its members, was to repeal the pre- 
ventive treating law and to substitute in its place a punitive 
act making it a misdemeanor for a civil officer to become so 
intoxicated as to render him unfit to discharge the duties of 
his office. The penalty is a fine not exceeding $1,000 or im- 
prisonment not exceeding one year and removal from office. 
It appears to me that much difficulty will be encountered in 
the execution of this law. 

NEW JERSEY. 

But few laws of general interest have been enacted by the 
Legislature of New Jersey. Habitual drunkards, like idiots 
and lunatics, may be put under the guardianship of a com- 
mission. Women are allowed to vote in school meetings ; the 
tax-gatherer may intrude into the sacred precincts of the Court 
of Chancery and assist in the depletion of litigated estates by 
the collection of taxes from moneys or property in the custody 
of the court ; representatives of successions, who, at sales to 
foreclose mortgages, forming part of the assets of the estate, 
purchase for the succession the mortgaged property, hold the 
title as joint tenants, and are authorized to sell and convey 
the same without any order of court, the proceeds of sale to 
be accounted for as other moneys which come into their 
hands; guardians are allowed, with the approval 9f the 
Chancellor, to mortgage the lands of minors, lunatics, and 
insane persons when it is not for the interest of their wards 
to sell the same. 
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New Jersey has authorized the formation of oompanies for 
mutual protection against damage to glass by liail. It has 
established a State Board of Agriculture, and expended money 
to increase the production of fish in its waters ; it has fixed 
twelve consecutive hours, with reasonable time for meals, as 
a day's labor for employees of street railways and elevated 
railroads ; it has prohibited the transportation of dynamite or 
other explosives in any boat on the lakes or ponds of the State 
in a greater quantity than fifty pounds. A law has been 
passed which makes it unlawful for the Governor to commis- 
sion as a State detective or policeman any person who has 
been convicted of and served a term of imprisonment for 
having committed the crime of forgery, or perjury, or burg- 
lary, or arson, or highway robbery, or counterfeiting money, 
but to prevent trespassers and malicious mischief in the rural 
districts, the Township Committee may appoint any one a 
policeman who will perform the duties of the office for 
nothing. 

NEW YOBK. 

No marriage can be r^stered in New York unless 
solemnized by a minister of the gospel, a judge or justice of 
the peace, or a mayor, recorder, or alderman of a city, but all 
lawful marriages contracted in the manner heretofore in use 
are valid. The Quakers are excepted from the act, nor is 
the manner of solemnization presc^ribed in the act necessary 
to the validity of the marriage, 

A husband or wife is not competent to testify against the 
other in the trial of an action founded upon an allegation of 
adultery, except to prove the marriage or disprove adultery ; 
nor can either without the consent of the other be compelled 
to disclose confidential communications made during the mar- 
riage by one to the other ; in an action for criminal conversa- 
tion the plaintifiT's wife is not a competent witness for the 
plaintiff, but she is for the defendant, except she cannot, with- 
out the consent of the plaintiff, disclose confidential conversa- 
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tioDS. Conveyances of real estate may now be made directly 
from one spouse to the other. 

Corporations and joint stock companies, created by genera) 
or special law of the State, except literary, scientific, medical, 
and religions corporations, are required to pay a special tax 
of one-eighth of one per cent, upon the amount of their capi- 
tal stock, and a like tax upon every subsequent increase 
thereof, for the privily of exercising corporate powers, and 
such powers cannot be exercised until the tax is paid. Bank- 
ing corporations and building, mutual loan, and accumulating 
fund associations are exempted from the tax. The incorpo- 
ration of Bar associations is authorized, and the trustees who 
consent to the contracting of any debt are jointly and sever- 
ally liable for the same. 

An act has been passed to encourage free libraries in the 
villages and smaller cities of the State. This act authorizes 
appropriations to be made by villages and cities having a 
population not exceeding thirty thousand for the support of 
free libraries, and to raise by taxation the sum necessary for 
that purpose. Public school boards are empowered, with the 
consent of the proper municipal authority, to establish and 
maintain evening schools for free instruction in industrial 
•drawing. 

Provision is made for the amicable adjustment of disputes 
between employers and employees by arbitrators selected by 
the parties in interest, and by an appeal to, or the mediation 
of, a State board of arbitration. One arbitrator is selected by 
the employer, the other by the employees, or some labor 
organization which represents them, and the two thus selected 
choose a third person as chairman. These arbitrators have 
power to examine witnesses, and their decision is final, unless 
an appeal be taken ta the State Board of Arbitration and 
Mediation, which is created by the act, and is composed of 
three persons appointed by the Governor for the term of three 
years ; one of the members of the Board is to be selected from 
the political party which at the last general election cast the 
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highest namber of votes for Governor, the other from the 
party which cast the next greatest number of votes, and the 
third from a bona fide labor organisation of the State. 

Disputes or grievances may be submitted in the first in- 
stance to the State Board, and, in case of a strike or a lock- 
out, the Board is directed to proceed to the locality where it 
occurs, to inquire into the cause of the controversy, and to en- 
deavor by mediation to settle it. This act, which is siniilar 
to the Massachusetts statute, merely provides the legal ma- 
chinery for conciliation ; it does not pretend to impart to the 
decision of the arbitrators the legal authority of a judicial 
decree which is to be enforced by the power of the State. 

No child under thirteen years of age can be employed in a 
manufacturing establ ishment, nor can a child under sixteen years 
be so employed, unless the parent or guardian shall file an afii- 
davit stating its age, date, and place of birth. Hoisting-shafts 
and well-holes are required to be properly inclosed or secured. 
Ten hours of labor within twelve consecutive hours, with 
reasonable time for meals, constitute a day's labor on street, 
surface, and elevated railroads. Every Saturday from twelve 
o'clock at noon till midnight is made a half holiday. The 
sale of impure, unwholesome, or adulterated milk or cream, 
as well as any article of food made from the same, is pro- 
hibited. 

An act has been passed to protect the owners of bottles, 
boxes, syphons, and kegs used in the sale of soda water, 
mineral waters, ale, milk, beer, and other beverages ; if the 
owner*8 name or mark is stamped or engraved or etched or 
blown or otherwise impressed on the bottle, box, or k^, and 
he has complied with the law as to registry and publication, , 
the use of such bottle, keg, or box by any other person is a 
misdemeanor ; a similar act protects the owner of milk-cans, 
who is vested with the extraordinary power to empty into 
the street the contents of any of his cans which he sees in the 
unlawful possession of another person ; but he must first give 
notice to such person to jempty the can ; the law is silent as 
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to the disposition of the can when emptied — ^if the possessor 
on notice empties it, can he retain the can ? If the owner 
takes possession of the can to empty it, must he return it to 
the unlawful possessor, or may he march off with it ? I 
notice this act became a law without the approval of the 
Governor; perhaps this feudal method of righting wrongs by 
main force was distasteful to the Executive, who in the in- 
terest of peace would wish to avert a battle of the cans. 

The sale of goods made by convict labor in the prisons of 
other States is not allowed unless such goods are marked or 
branded with the words " convict made f on the other hand. 
New Jersey requires all goods manufactured in the State prison 
and intended for sale to be stamped with the words^ '^ Manu- 
factured in the New Jersey State Prison." 

It is made unlawful for any employer of messenger boys 
to put in a disorderly house, or in a place where liquor is sold 
without license, any instrument or device by which communi- 
cation may be had with any ofiSoer or place of business of 
the employer, and such employer is forbidden to send a mes- 
senger boy on an errand to a disorderly house, or to a place 
where liquor is sold without license. California has legislated 
on the same subject, and has made it unlawful to send minors 
on errands or with messages to houses of questionable repute 
or variety theatres. An act has been passed to protect pri- 
mary elections and conventions of political parties. So many 
States have legislated on this subject that we may now regard 
primaries and conventions as recognized institutions of the 
country. New York has also regulated the manu&cture and 
sale of wines and half-wines ; pure wine must contain at least 
► seventy-five per cent, of pure grape or other undried fruit- 
juice, and half- wine must contain more than fifty per cent, of 
such juice ; all half- wines must be stamped and sold as such ; 
all wine is considered adulterated, and the sale thereof is pro- 
hibited, which contains any alum, baryta salts, caustic lime, 
carbonate of soda, carbonate of potash, carbonic acid, salts of 
lead, glycerine, or aiiy other antiseptic. Stoves and furnaces 
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inside railroad cars for heating purposes are outlawod^ and 
railroad companies are required to place guard-posts in the 
prolongation of the line of btidge trusses, so that in case of 
derailment the posts^ and not the bridge trusses, shall receive 
the blow of the derailed locomotive or car. Druggists are 
forbidden to refill more than once prescriptions containing 
more than one-fourth of a grain of opium or half a grain of 
morphine, except on the verbal or written order of a physi- 
cian. It is unlawful for any person or corporation to exact 
of an employee an- agreement not to join a labor organization 
as a condition of securing employment or of being continued 
in employment. 

NORTH CAROLINA. 

It has been enacted in North Carolina that in all actions to 
recover damages by reason of the negligence of the defend- 
ant, he cannot rely on the defense of contributory negligence 
unless it is set up in the answer. 

This State has also establis]^ed a Bureau of Labor Statistics. 
Laborers and material men are secured by a lien on the 
building or vessel, to the construction or repair of which 
their labor or material contributed, and it is made the duty 
of a contractor to furnish to the owner an itemized account of 
the sums due for wages and material, which the owner must 
retain from the contract price and pay directly to the laborer 
or material man ; the failure to furnish such itemized account 
before receiving any part of the contract price is a misde- 
meanor, punishable by fine and imprisonment at the discre- 
tion of the court. A similar statute protects laborers em- 
ployed by stevedores toioad or unload ships or other vessels. 
A divorce is allowed to the wife if the husband shall be in- 
dicted for a felony, and shall flee the State and does not 
retuni within one year. It is made unlawful for any railroad 
to collect for the transportation of freight of the same class 
a greater amount as toll or compensation for a short distance 
than for B longer distance in the same direction over its road. 
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but the railroad company may make special contracts with 
shippers of large quantities to be of not less in quantity than 
one carload. The sale of dangerous explosives has been 
regulated. It is made unlawful to publish any account of a 
lottery, whether within or without the State, indicating whed 
and where the same is to be or has been drawn, or the price 
of a ticket, or where it can be obtained. There is a statute 
to simplify indictments for murder and manslaughter, which 
abolishes " the fear of Grod '^ and '^ the instigation of the 
devil.'' This elimination from indictments of the lecture to 
the bewildered prisoner will no tioubt be r^retted by the 
pious old-fashioned clerk, who delighted in reading it ore 
rotunda as much as some modern Plowdens bemoan the loss 
of John Doe and Richard Roe, of absque hoc and de injuria. 
But the most curious statute passed by the North Carolina 
Legislature is that which exacts from every company of 
gypsies, who make a support by pretending to tell fortunes, 
the payment of $150 to each county in which they offer to 
practice their craft, and then, with extraordinary sang froid^ 
proceeds to declare that payment of the license shall not ex- 
empt the gypsies from indictment for practicing their art. 

OHIO. 

The law respecting husband and wife has undergone con- 
siderable change in Ohio ; this State has given dower to the 
husband. Tenancy by the courtesy has been abolbhed, but 
the widower as well as the widow is endowed of an estate for 
life in one- third of all the real property of which the deceased 
consort was seized as an estate of inheritance at any time 
during the marriage, or of which such consort at the time of 
death held the fee simple title in reversion or remainder, or 
by virtue of an agreement or other evidence of title ; but a 
conveyance of real estate in lieu of dower to take effect on 
the death of the grantor, will, if accepted by the grantee, bar 
the right of dower ; but if the conveyance be made during 
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marriage, or when the grantee was a minor, the grantee has 
the right of election. A husband or wife who leaves the 
other and dwells in adultery is barred of the right of dower 
unless the offense is condoned. Husband or wife may enter 
into any contract with the other, or with third persons, which 
either might make if unmarried ; but husband and wife 
cannot contract to alter their legal relations, but they may 
agree to an immediate separation, and for the support of either 
of them and their children during the separation. Contracts 
between husband and wife are subject to the general rules 
which control the actions of persons occupying confidential 
relations with each other. 

A married person can take, hold, and dispose of property, 
real or personal, the same as if unmarried, and neither hus- 
band nor wife as such is answerable for the acts of the other. 
Thus State after State has swept away the last vestige of 
marital law so dear to our feudal ancestors, and drawing in- 
spiration from a source so distasteful to the ancient sages of 
the common law of England, the modern legislator has ad- 
vanced beyond the civilian, who forbids husband and wife to 
contract with each other, and does not permit the wife to 
alienate her real estate or accept gifts without the consent of 
her husband, or to bind herself s\fi his surety, though she 
may, with his consent, become the surety of another. This 
State has repealed what are termed in Ohio " the black 
laws," that is to say, the law authorizing separate public 
schools for colored children and the law which prohibited 
the intermarriage of white persons with persons of African 
descent. 

A tenant for life of real estate who commits waste forfeits 
that part of the property of which waste is committed to 
the immediate reversioner or remainder-man ; he is, besides, 
liable in damages. Corporations may be organized for the 
apprehension and conviction of horse thieves and other felons; 
the members of the corporation upon the proper certificate of 
the presiding officers may pursue and arrest without warrant 
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any person they may believe guilty of felony^ and detain him 
until a legal warrant can be obtained. 

When the agreement of reorganization of a railroad com- 
pany provides that any class of creditors or bondholders^ or 
stockliolders of the original company^ shall be in any manner 
restricted in participation in profits or dividends, or in respect 
to liens, or the right to vote in the reorganized company, such 
company is required to express upon the face of each certifi- 
cate or security issued by it the restrictions contained in the 
agreement of reorganization, and only such restrictions as are 
thus expressed are binding on the owner of the certificate or 
security. The owner of one-tenth of the stock of a private 
corporation may, by application to a court fifteen days before 
any meeting of stockholders, obtain the appointment of three 
disinterested persons as inspectors of the votes at such meet- 
ing. Whenever a citizen shall file an affidavit with the Pro- 
bate Judge charging that a girl above the age of nine years 
and under fifteen has committed an offense punishable by fine 
or imprisonment, other than imprisonment for life, or that 
she is leading a vicious or criminal life, the girl may be 
brought before him, and after due notice to the parent or 
guardian and hearing of witnesses she may be committed to 
the Girls' Industrial Home. The seduction or procuring of 
girls under eighteen years of age for immoral purposes is 
made a felony punishable in the penitentiary for not more 
than three years nor less than one year. The employment of 
minors in factories and workshops for more than ten hours a 
day is prohibited; employers engaged in manufacturing, 
mining, or mechanical business are required to pay their 
employees in cash every two weeks; the sale of diseased 
animals is punished, and to prevent the dissemination of com- 
municable diseases provision is made for the quarantine of 
the animals affected. The selling of adulterated vinegar and 
dairy products as genuine is punished, and it is made the 
duty of the Food Commissioner to inspect the articles offered 
for sale and to prosecute persons selling them in violation of 
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law. Cities and towns have been authorized to regulate the 
price of natural and artificial gas. A carefully prepared act 
regulates the construction and plumbing of buildings in any 
city of the first class of the first grade ; its provisions seem 
to be admirably adapted to secure safety^ health, and comfort. 
A very comprehensive statute has been passed which pro- 
vides for the expropriation of property for any imaginable 
public use. To prevent fraud in political afikirs it has been 
enacted that no del^ate to any political convention shall have 
power by proxy or otherwise to designate another person as 
del^ate to serve in his place. 

An act has been passed providing for the manual and do- 
mestic training of children in public and private schools in 
cities of the second grade, and an additional tax of one-fiflh^ 
of one mill is levied for that purpose. 

A pension fund has been established for disabled firemen, 
for the wives and minor children of such firemen as are 
killed or die of disease contracted while in the performance 
of duty. 

The election laws have been perfected, and the system of 
registration which applied to Cincinnati and Cleveland has 
been extended to other cities. 

An act was passed to erect a statue or other suitable mon- 
ument in Hamilton County in commemoration of the public 
services of General William Henry Harrison. The act 
authorized the levy of a tax to pay the expense of the memo- 
rial on condition that, at an election to be held in Hamilton 
County for that purpose, a majority of the votes cast should 
be in favor of the tax. That election has been held and the 
tax voted ; it is the first instance in the history of this country 
where the people at the polls have had an opportunity to 
disprove the apothegm that " republics are ungrateful." 

OREGON. 

The State of Oregon has passed an act to regulate the in-r 
surance business; also an act to prevent deception in the 
14 
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sale of dairy products ; an act for the maintenance of kin- 
dei^rtens as part of the public school system^ and also an 
act creating a railroad commission. No railroad can be 
leased to a foreign corporation except on condition that such 
foreign corporation shall agree that all suits bj and between 
it and a citizen of the State during the continuance of the 
lease shall be prosecuted or defended to a final termination in 
the State courts, unless the citizen chooses to remove such 
suits to the Federal court; failure to comply with the agree- 
ment renders the lease void at the option of the Legislature. 
No one but a citizen of the State is eligible to the office of 
director of a corporation, except that corporations organized 
for the construction of railroads, wagon roads, canals, or 
flumes, or for the conduct of mining enterprises, newspa|)€rs, 
or institutions of learning, may permit a minority of the 
board of directors to reside outside of the State. The divorce 
law has been modified so as to allow the defendant in a suit 
for divorce on the charge of adultery to admit the fact, and 
show in bar of the suit that the act was committed by the 
eonnivance of the plaintiff, or that it has been expressly for- 
given or impliedly condoned by cohabitation after knowledge 
thereof, or that the plaintiff has also been guilty of adultery 
without the connivance of the defendant, and that the offense 
has not been condoned. 

On Sundays and holidays courts may give instructions to 
a jury then deliberating on their verdict, and may exercise 
the powers of a magistrate in criminal proceedings. 

Opium, morphine, eng-she or cooked opium, hydrate of 
chloral or cocoaine cannot be sold except by a licensed drug- 
gist on the prescription of a physician for cure of disease. 
The sale of intoxicating liquors to a minor is prohibited, and 
it is made a special offense to suffer any minor to loiter in 
any saloon or bar-room where intoxicating liquors are sold, 
or to engage in any game of cards, dice, or billiards in such 
saloon or bar-room. A constitutional amendment is proposed 
prohibiting the sale of intoxicating liquors, and its fate will 
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be decided by the people at the election to be held next 
November. 

PENNSYLVANIA. 

Reformation of the law in Pennsylvania encounters clamor^ 
ons opposition^ hence that State limps along the road of l^al 
progress dattdo pede; instead of breaking down at once the 
artificial barrier between law and equity^ and allowing the 
plainti£rto enforce whatever right he may disclose in a sim- 
ple statement of the facts of his case^ a half way measure has 
been adopted. The distinctions between actions ex contraatu 
and those between actions ex delicto have been abolished^ so 
fitr as procedure is concerned, so that all demands heretofore 
recoverable in debt, assumpeU^ and covenant may be sued for 
in one form of action called assumpsit, and all damages 
heretofore recoverable in trespass, trover, or trespass on the 
case may be sued for in one form of action called trespass. 
Why maintain the distinction between assumpsit and trespass 
as to the form of action ? Why have any form of action, if 
special pleading be abolished, and notice of special matter of 
defense be substituted in its place, as the Pennsylvanians have 
done? 

Forms are the vestiges of archaic fictions, and as l^al 
systems become highly developed, fictions disappear, methods 
of procedure are simplified, and their importance is lost in 
the contemplation of rights. 

The decisions of the Pennsylvania courts have rendered 
it necessary for that State to pass an act declaring that in 
sales by sample there shall be an implied warranty that the 
goods sold are the same in quality as the sample. It had 
been held that the exhibition of a sample merely amounted 
to a representation that the goods sold were merchantable, 
and that they corresponded with the sample in kind, but not 
in quality. 

An act has been passed which provides that steam boiler 
insurance companies shall be liable for all immediate loss or 
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damage, which the owner of the boiler or his employees may 
suffer, or be liable for, in case of the eiplosion of the boiler 
mentioned in the policy, for the amount specified therein. 

A married woman's property act has been passed similar 
in its provisions to the enactments of other States on the 
same subject. 

She is practically a /erne sole, but she cannot alienate or 
mortgage her real estate, unless her husband joins in the 
deed ; nor can she become an accommodation indorser or 
surety for another ; the law is silent as to the power of con- 
tracting with each other ; it, however, provides that a will 
executed by her when sole shall not be revoked by subsequent 
marriage. Another act allows a deserted wife, or one whose 
husband n^lects to provide for her and her children, to ap- 
point a testamentary guardian for them. 

If a tenant for life or years fails to apply the rents and 
income of real estate to the payment of charges or of incum- 
brances for which he is liable, the court is authorized on the 
application of the remainder-man or reversioner, to appoint 
a sequestrator of the revenues, unless the tenant shall enter 
into security in such sum and on such conditions as the court 
may direct. 

When there is a prayer for a moneyed decree in a bill in 
equity the court is authorized to issue a writ of foreign 
attachment against the property of a non-resident defend- 
ant. 

The trustees of any church or congregation are empowered 
to abandon a cemetery and sell the same by means of judi- 
cial proceedings after due notice, and after purchase of the 
rights of all lot-holders, and with the consent of such near 
relatives of the persons buried as may appear. A similar 
statute was passed by the Legislature of New York. 

In case of the death of an adopted child intestate, the 
adopted parents and thefr lawful heirs and kindred are en- 
titled to inherit from the deceased, as if the adopted were a 
natural child, to the exclusion of the natural parents and 
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kiodred^ and the adopted child is entitled to inherit as if it 
were the child and heir of the adopted parents. 

This State has authorized a chattel mortgage upon iron 
ore, pig iron, blooms, steel and iron rails, steel ingots, rolled 
and hammered steel, and all steel and iron castings not in 
place ; such mortgage must be recorded in the countj where 
the chattels are at the time of ezecutipn, and it ceases to 
be valid three months ailer maturity, unless within that 
time the mortgagee shall file a statement specifying the 
amount due on the mortgage ; then it continues to be valid 
for such amount for a further period of one year from ma- 
turity. 

In case of failure to pay the debt, the mortgagee may in 
person or by his agent take possession of and sell the property 
after thirty days' advertisement. It is made a misdemeanor 
for the owner of the property to sell it without disclosing 
the existence of the mortgages upon it, and the penalty is 
not less than one hundred dollars, nor more than the 
entire amount of the purchase-money, and imprisonment not 
more than one year, either or both, at the discretion of the 
court. 

The act which authorized borrowers to contract for the 
payment of taxes upon loans made to them has been repealed. 
The detective business has been prohibited except under a 
license obtained from the Court of Quarter Sessions on giving 
bond in the sum of $2,000. An act has been passed to en- 
force against railroad companies that article of the Consti- 
tution which prohibits the creation of fictitious stock by cor- 
porations. 

The act, after reciting that railroad corporations had evaded 
the Constitution by the formation of syndicates and other de- 
vices, proceeds to enact that no stock shall be issued in pay- 
ment of labor or property until after the President of the 
company shall have filed in the office of the Secretary of 
State a statement sworn to by him and the chief engineer, 
which shall set forth in detail the prices paid or tx) be paid 
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for labor done or property received, and that the pricee 
mentioned were not in excen of the cash value of the labor 
or property. It prohibits the issue of stock for a larger 
amount than such cash value. 

It further provides, that the company shall not issue its 
bonds or other certificates of indebtedness for less than their 
&ir market value, nor until after the full amount of its au- 
thorise4 capital subscribed for has been paid in money or labor 
or property, nor for an amount in excess of its capital stock, 
shown by its statement to have been paid for. The employ- 
ment of children under twelve years of age in any mill, 
manufactory, or mine is forbidden, and the semi-monthly 
payment in cash of wage workers is required. 

If an employer requires from his employee a notice of in- 
tention to quit work under pain of forfeiture of wages, a 
similar notice must be given by the employer of his intention 
to discharge the employee, except in case of general suspension 
of work ordered by the employer or the employees. 

Employers are required to provide seats for the use of 
female employees in manufacturing, mechanical, and mercan- 
tile establishments. 

Twelve hours constitute a day's work for employees of 
horse, cable, or electric railway companies. 

The civil rights of colored people are protected by a law 
whicb prohibits their exclusion from railroads, hotels, theatres, 
or other places of entertainment or amusement on account of 
race or color. An effort has been made to preserve the purity 
of elections by punishing the election officers who become 
intoxicated while on duty. 

A very rigid license law regulates the dealing in intoxi- 
cating liquors. The clause which will occasion most regret is 
that which annihilates the tavern score by prohibiting the 
sale of drinks on credit. 

Pennsylvania, for the encouragement of forest culture, 
gives a bounty in the shape of a reduction of taxes on land 
planted with trees. The amount of the reduction depends on 
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the namber of years, not exceeding thirty, that the land is 
devoted to the culture of timber. 

BHODB ISLAND. 

An adjoamed session of the Legislature of Bbode Island 
commenced on January 18th and terminated on the 6th of 
May. It met again according to law on 31st of May. My 
examination of the laws of this State has been confined to 
those passed during the adjourned session. 

A constitutional amendment providing that women should 
have the right to vote subject to the same qualifications as 
men was submitted to the people in April last; it was de- 
feated by a majority which surprised those who favored as 
well as those who opposed it. 

The liquor law has been amended so as to increase its rigor, 
and clubs organized for the purpose of distributing or selling 
intoxicating liquors have been declared common nuisances. 
An act was passed to co-operate with the United States in the 
•extirpation of pleuro-pneumonia, and to provide for the 
quarantine of diseased animals. 

Another act authorizes orphan asylums to whose care chil- 
dren have been committed to bind them out as apprentices 
during minority, or provide them with homes in a respectable 
family as servants, requiring proper provision for their com- 
fort and instruction; these asylums are also authorized to 
consent to the adoption or marriage of children confided to 
their care. Another act provides for the compulsory educa- 
tion of children between the ages of seven and fifteen, and for 
the appointment of truant oflBcers to enforce the law ; it pro- 
hibits the employment of children under ten years of age 
while the public schools are in session, or the employment of 
children between ten and fifteen years of age except during 
the vacation of the public schools, unless during the twelve 
months next preceding they shall have attended school, or 
shall have already acquired the elementary branches of learn- 
ing taught in the public schools. This State has also estab- 
lished a bureau of labor statistics. 
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SOUTH CAROLINA. 

In South Carolina the remedy of arrest and bail has been 
extended to actions not arising out of contract when the 
defendant is a non-resident of the State^ or is about to remove 
therefrom, or when the action is for injury to person or 
character, or for wrongfully taking, detaining, or con- 
verting property. A constable is not allowed to swear out a 
warrant in any criminal case except when he has been 
personally affected by the offense with which the party is 
charged. 

To remedy the evil of special l^islation for the creation of 
corporations, a comprehensive law has been passed, which 
authorizes two or more persons to form a corporation for the 
purpose of carrying on any manufacturing, mining, industrial, 
labor, immigration, or other business, except that of operating 
or constructing a railroad. Among the powers conferred on 
business corporations created under the act ^^ is the power to 
make contracts, acquire and transfer property, both real and 
personal, possessing the same powers in such respects as indi- 
viduals now enjoy." 

Each stockholder is jointly and severally liable to creditor 
in an amount besides the value of his shares not exceeding 
five per cent, of the par value of the shares held by him at 
the time the demand was created, provided such demand be 
payable within one year, and proceedings to hold the stock- 
holders liable therefor be commenced within two years ailer 
the maturity of the debt. 

The allowance of " any unnecessary fat" in the publications 
of the State printer is forbidden. Railroads can run on Sun- 
day the regular mail trains, fruit and vegetable trains, and 
such donstruction and other trains rendered necessary by ex- 
traordinary emergencies, other than those incident to freight 
and passenger traffic, and such freight trains in transit, as can 
reach their destination by six o'clock in the morning. 

The Board of Agriculture is directed to establish two ex- 
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perimenfal farms and stations for the purpose of making- 
agricaltural experiments and tests. 

To obtain admission to the bar the applicant must pass a 
^written examination, unless he be a graduate of the law 
school of the State University. 

This State furnishes an example of queer l^slation : a tax 
of three mills for county purposes is levied on the property in 
each county, then follows in the same act a long list of ex- 
empted counties, in which a different and higher rate of tax- 
ation is fixed. The exceptions embrace all the counties in 
the State, so that, in fact, the clause which levies three mill& 
only is applicable to no county. 

TENNESSEE. 

Tennessee has passed several acts in regard to corporations 
which deserve notice. One prohibits the consolidation of 
parallel or competing lines of railroad ; another permits any 
railroad of any other State to extend its line into the State 
of Tennessee a distance of not exceeding five miles for the 
purpose of reaching a terminal point or a general depot, and 
to expropriate property to accomplish the object; another 
act empowers a corporation not only to lease and dispose of 
its property and franchises, or any part thereof, to any cor- 
poration, foreign or domestic, engaged in the same general 
business, as is authorized by the charter of the lessee corpo- 
ration, but also to make any contract for the use or enjoyment 
of its property and franchises by any other corporation, on 
such terms as may be agreed upon by the parties, and the 
lessee or usee corporation is authorized to carry out such lease 
or contract, but the lease or contract must be approved by the 
vote of a majority in amount of the stockholders of the lessor 
corporation, and if the lessee be a domestic corporation, a 
similar approval on its part is required; but this power 
cannot be exercised by railway corporations so as to acquire 
control by lease or otherwise of any competing line of rail- 
road. Another act provides that corporations may be organ- 
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ised QDder the general laws of the State for the parpose of 
carrying on the trade of merchants, and that oorporationa 
whose ezistenoe with a view to liquidation is ocintinued under 
the general law for five years after the expiration of their 
charters, may, during that period, continue the corporate 
business. Another act declares that the non-user by any cor^ 
poration of a part of its powers, privileges, or franchises shall 
not have the effect to forfeit, or to affect any franchise, right, 
power, privily, or immunity contained in the charter. 

The taxing districts of Tennessee are authorized to regulate 
the price of gas, provided it shall not be reduced below $1.60 
per one thousand feet. The law r^ulating the liens of 
mechanics and material men contains a provision that if work 
be done or materials be furnished for the construction or 
repair of buildings or improvements on the lands of any 
married woman who has not signed the contract therefor 
pursuant to law, the workman or material man being igno- 
rant of her right or claim, and the married woman shall refuse 
to recognize his lien, he may take and remove the property, 
or the parts of the same od which his labor was performed 
or his materials were used. This right of removal is applied 
to all other cases of parties under disability, whether as 
minors, persons of unsound mind, or ceduis que trtuienty or in 
other cases of superior titles or liens, when the creditor acted 
in ignorance of the rights of suqh parties. It is also ex- 
tended to repairs or improvements ordered by tenants or 
occupiers when the owner of the premises refuses to pay 
therefor, provided that the courts shall have jurisdiction to 
enforce such liens on the property of persons in the cases 
above mentioned, care being taken to protect the rights of 
both the owner and the creditor. 

The proviso is the real sting in the tail of th^s law, and 
may render the right of removal of some value ; perhaps 
the legislator intended by this proviso to invest the courts 
with jurisdiction to enforce the equitable doctrine that no 
man shall enrich himself at the expense of another. 
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To owners and other persona oontroUing lands, a lien is 
given on the crops raised by share croppers for supplies, im- 
plements, and work stock furnished to such croppers to 
enable them to make a crop. A tenant in common or joint 
tenant having an interest in personal property, who disposes 
of the same without the knowledge or consent of his co- 
tenant, and converts the proceeds to his own use, is guilty of 
a misdemeanor punishable by tine and imprisonment. Miners 
are protected by an act to provide for the weighing of coal at 
the mines under the supervision of a weigher selected by a 
majority of the miners. Provision is also made for the ap- 
pointment of mine inspectors, whose duty it is to enforce the 
laws r^ulating the ventilation and working of mines. Two 
acts have been passed to prevent the improper influence of 
employers on employees ; one is aimed at employers, who, by 
withholding wages, attempt to coerce employees to buy mer- 
chandise at stores kept by the employers ; the other punishes 
any corporation or its officers for discharging, or threatening 
to discharge, an employee for voting, or not voting, at any 
election, State, county, or municipal, or for not dealing with 
a particular merchant. The penalty is a fine of not less 
than $100, nor more than $1,000. 

The sale of intoxicating liquors within four miles of a 
school-house, public or private, is prohibited. The act does 
not apply to incorporated towns nor to manufacturers who 
sell by wholesale. 

An amendment to the Constitution prohibiting the manu- 
facture and sale of intoxicating liquors in the State will be 
voted on at an election to be held in September next. 

Tennessee has invented a new word used in an act which 
prohibits "barbering" on Sunday. 

The laws of procedure have been changed so as to allow 
an appeal in cases of habeas corpus^ and to permit a jury to 
disperse during the trial of criminal cases where the mini- 
mum degree of punishment for the crime charged is not 
above one year in the penitentiary, and a remedy has been 



Digitized by VjOOQIC 



220 

jafforded to persons of ansound mind^ who beoome sane, to 
get rid of their guardians. 

TEXAS. 

Any will disposing of land in Texas is treated as valid if 
it ha^ been duly probated according to the laws of any of the 
United States or Territories ; the r^istration of an attested 
copy of said will, and of the probate proceedings, in the 
office of the Recorder of Deeds of the county where the 
land lies operates as a deed of conveyance to the devisee, and 
the validity of the will cannot be contested unless suit be in- 
stituted within four years from the date of registration. Cor- 
porations may be organized for the purchase and sale of agri- 
cultural and farm products^ goods, wares, and merchandise^ 
provided the capital stock shall not exceed $20,000 and the 
number of incorporators be not less than ten ; no member of 
the corporation can hold more than $500 of such stock ; any 
person holding more than that amount is liable for all the 
debts of the corporation. 

A very well conceived law has been enacted regulating the 
appointment of receivers and the administration of property 
in their charge. Among other provisions, which are but en- 
actments of the principles now recognized by courts of chan- 
cery, are the following : 

1. No corporation shall be administered by a receiver for a 
longer period than three years, and the court shall within 
that time wind up the afiairs of the corporation, unless pre- 
vented by an appeal. 

2. No receiver of a corporation, partnership, or person 
shall be appointed on the petition of such corporation, part- 
nership, or person. 

3. The receiver may sue and be sued in any court of the 
State having jurisdiction of the cause ratione mcUericBy with- 
out leave of the court which appointed him, and it is the 
duty of the court which renders the judgment against a re- 
ceiver to order its payment out of any money in his hands. 
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4. All money that comes into the hands of a receiver as 
such must be applied after payment of costs and expenses of 
the suit in which he was appointed^ to the expenses of ope- 
rating and managing the property in his charge^ including all 
materials and supplies procured by him therefor, and all lia- 
bilities incurred by him in such operation and management, 
and all judgments recovered against him during his receiver- 
ship ; all claims for wages of employees or work done or 
material furnished while he is operating the property, and all 
judgments recovered in suits brought before the appointment 
of a receiver, shall be a lien on the funds in his hands as re- 
ceiver. 

5. When the receiver of a corporation has under the order 
of the court made improvements or additions to the property 
in his charge, and has paid for the same out of current 
receipts, if there be any unpaid floating debt the corporation 
shall contribute to the floating indebtedness the value of the 
improvements ; and if there are liens on the property, and it 
is sold under decree of the court, then it is the duty of the 
<jourt to retain out of the proceeds of sale a sum of money 
^ual to the value of the improvements for the purpose of 
paying such floating debt. 

All mechanics, laborers, and operators who have performed 
labor or worked with tools or teams, or otherwise in the con- 
struction, operation, or repair of any railroad or locomotive 
or car, or other equipment of a railroad, and to whom wages 
are due for such work, are given a lien prior to all others on 
such railroad or its equipments for the amount due for per- 
gonal services. 

Railroad companies are required to pay the wages of em- 
ployees within fifteen days after they are due ; they are also 
required to furnish double-decked cars for the shipment of 
sheep, goats, hogs, or calves, and are prohibited from charg- 
ing a higher rate of freight for a double-decked carload of 
those animals than that charged for a single-decked carload 
•of cattle or horses. An act has been passed to regulate the 
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shipment of freights, and to require railroad companies to 
furnish sufficient cars to transport the same ; also an act pro- 
hibiting the consolidation of parallel or competing lines of 
railroad ; also an act to compel railroads to furnish reasonable 
and equal facilities and accommodation to all corporations and 
persons engaged in the express business ; also an act to au- 
thorize shippers of freight to recover from a railroad com- 
pany special damages at the rate of five per cent, per month 
upon the value of property shipped for the n^ligent deten- 
tion thereof beyond the time reasonably necessary for. its 
transportation. Railroads. cannot reduce the wages of their 
employees without giving thirty days' previous notice. On 
the other hand, an act has been passed to protect railroad 
trains from detention by force, threats, or intimidation, and 
to punish willful injury to road, locomotives, or cars so as to 
prevent the use thereof; also an act to punish any person 
who shall willfully place any obstruction upon the track of 
any railroad, or remove any rail, or displace a switch, or in 
any way injure such road, or its locomotives or tenders or 
cars, whereby the life of any person might be endangered ; 
the penalty is not less than two nor more than seven years in 
the penitentiary, and if the life of any person is lost by the 
unlawful act the offender is guilty of murder. 

No one can be convicted of any grade of homicide unless 
the body of the deceased, or portions of it, are found and 
sufficiently identified to establish the death of the person 
charged to have been killed. 

Under this statute neither circumstantial evidence nor the 
confessions of the accused will suffice to establish the corpus 
delicti. The fraudulent conversion of personal prpperty by 
any bailee is punished as thefl. Bucket shops and dealings 
in futures are forbidden. Any person convicted of a misde- 
meanor, and who shall be committed to jail in default of pay- 
ment of the fine and costs, may be worked upon the public 
roadS) or upon the county farms of the county where the 
conviction was had, until the fine and costs are paid, the con- 
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Vict to be entitled to a credit of twenty-five cents a day for 
his work. 

The vendor of intoxicating liquors in quantities less than 
a quart is required to give bond with surety in the sum of 
|5;000^ conditioned that he will keep a quiet house ; that he 
will not sell to a minor^ or to a student of any institution 
of learning, or to a habitual drunkard, or to any person 
after being notified In writing by the wife or mother, 
daughter or sisteff, of the person not to sell to such person ; 
that he will not permit any minor to enter his place of busi- 
ness, nor keep or permit to be kept on his premises any ten- 
pin alley, pool table, nor any kind of table or de>voe for 
games of chance, nor rent any part of his premises for any 
game prohibited by law, and that he will not sell adulterated 
liquors. 

A local option law has been passed to forbid the sale of 
intoxicating liquors in any community which may vote in 
fitvor of prohibition. 

An amended election law provides a method of counting 
the ballots at intervals of an hour while the election is going 
on ; at the end of each' hour the box in which the ballots are 
deposited is opened and the votes counted, another box mean- 
while being used to carry on the election ; all the counted 
ballots are deposited as fast as they are counted in a third 
box, and when the election is over such box xK)ntaining all 
the ballots is delivered to the proper officer, according to 
law. 

VERMONT. 

In Vermont provision has been made for the appearance 
of the Staters attorney for the several counties in all divorce 
cases in their respective counties, and whenever in their 
judgment the public good shall so require they shall intro- 
duce evidence on the part of the State ; a fee of $5.00, payable 
ont of the treasury, is allowed the State's attorney upon the 
final disposition of each divorce case in which he appears. 
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In suits brought against a husband for the maintenance of 
a wife she is a competent witness ; in all actions where the 
husband and wife are properly joined^ either as plaintiffs or 
•defendants^ both the husband and wife are competent wit- 
nesses, except as to conversations between them. In business 
transactions conducted by the husband as agent of the wife, 
or by her as his agent, both are competent witnesses for each 
other. 

A party producing a witness may, by leave of the court, 
prove that he has at other times made statements inconsistent 
with his testimony, but before doing so the witness must be 
fisked, under the usual conditions, whether he made such 
supposed statements. In insolvency proceedings the debtor's 
homestead may be sold, if necessary, to sever his interest 
from other interests held jointly with him ; or, when a sever- 
ance of the homestead from other real estate of the debtor 
will depreciate the value of the other real estate, or be a great 
inconvenience to the parties interested in either, the proceeds 
of the homestead to be paid to the debtor or investor under 
the direction of the court. A chattel mortgage' executed by 
a firm may be signed and sworn to by one member thereof. 

A railroad commission has been created with the usual 
powers of such commissions, and the commissioners are di- 
rected as far as possible to conform to the provisions of the 
Interstate Commerce Act passed by Congress and to the 
recommendations of the National Board upon the subject of 
transportation. 

When a railroad is to be sold under a decree of court, the 
company owning any connecting railroad is authorized to 
purchase the road to be sold, and to consolidate it and its 
franchises with the purchasing company. 

A drunk or disorderly passenger, or one who refuses to 
comply with the reasonable regulations of a railroad company, 
may be put off the train by the conductor at the nearest reg- 
ular station, but not elsewhere. Steam boilers used in any 
city or town may be examined on the application of three 
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reputable citizens^ and if found defective the use of them i« 
prohibited. 

Courts are required to exclude all minors from the court- 
room when a case of a scandalous or obscene nature is on 
trial^ and they may exclude all spectators except parties and 
witnesses. 

The sale of oleomargarine or other similar substance as 
butter is prohibited^ and hotels^ restaurants^ and boarding- 
houses in which imitation butter is used are required to give 
notice thereof by posting a placard. 

For some reason which 1 cannot ascertain^ Vermont has 
repealed the law which deprives persons guilty of desertion 
and persons convicted of felony of the right to vote. 

The liquor law has been amended and made more strin- 
gent ; the study of scientific temperance in the public schools 
is enjoined ; instruction as to the effects of alcoholic drinks 
and narcotics upon the human system must be sfi thorough as 
it is in arithmetic or geography ; the law declares that at least 
one-fourth of the space of the text-books must be devoted to 
this subject, but in the highest grade of the graded schools 
the legislator thinks twenty pages of alcoholic matter will 
suffice. 

I cannot refrain from calling your attention to a resolution 
passed by the Legislature of Vermont, because it is a beauti- 
ful manifestation of that fraternal sentiment which really 
exists in this family of States, The cordiality expressed in 
the resolution gives assurance that the family feud is ended 
in fact and in spirit ; that its reminiscences no longer inflame 
the passions; that the soothing hand of obliteration haB 
efi&ced the symbols of strife ; that monuments erected on 
battle-fields are but memorials of the heroism of the dead ; 
that the brave American has lost the rancor engendered by 
war in admiration for the valor and genius of his country- 
men, and in respect for the memory of those who, on both 
sides, sacrificed their lives for the maintenance of their prin- 
ciples. Monuments of Vermont marble had been constructed 
15 
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in Vii^nia by Colonel Herbert E. Hill, of the Eighth Ver^ 
mont Regiment, as a memorial of those of his regiment who 
fell in battle at Winchester and at Cedar Creek, The 
Legislature of Vermont, after ezpressmg the gratitude of the- 
people of the State to Colonel Hill, proceeds as follows : 

^^Beaohedy That the kindly spirit in which the inhabitants 
of the Shenandoah Valley received the citizens of this State 
September 19th, 1885, and aided them in dedicating monu- 
ments to their fallen sons, merits our warmest thanks, and 
the noble response of the Mayor of Winchester when re- 
quested by the Governor of Vermont to protect the monu- 
ment, saying, ^ We will guard it sacredly, and rather than 
allow a single letter to be effaced on its pure white surface,, 
we would wish that it might be extended to the clouds, and 
that angels of peace might hover around its summit, symbol- 
ical of the union of friends, now so firmly established 
between all sections in our land,' is receivea as the fra- 
ternal sentiment which binds Vermonters with Virginians/'' 

I pause to pay tribute to the memory of a distinguished 
son of Vermont who was one of the founders of this Asso- 
ciation, and from its organization has been the Chairman of 
its Executive Committee. Luke P. Poland died suddenly on 
2d of July last. Bom in the year 1816, at the early age of 
thirty-three he was elected by the L^islature of Vermont 
one of the Judges of the Supreme Court. This position he held 
by successive annual elections for seventeen years, having 
been made Chief Justice in the year 1860. He represented 
Vermont in the United States Senate from November, 1865, 
to March, 1867. Frequently returned by the people of his 
district as member of Congress, his career in the House of 
Representatives was distinguished by the fidelity and ability 
which characterized his life. He was always active and 
earnest in the discharge of duty, whether as counsel or as 
Judge, as Senator or Bepresenlyitive in Congress, or as mem- 
ber of the State Legislature or as Kegent of the Smithsonian 
Institute or as Trustee of the University of Vermont. In all 
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of these relations he was eminent, becanse he was a man of 
great originality of thought. The dignified earnestness of 
his character did not ohill his nature or cast a shadow over 
his social life, for he was a genial gentleman, rich in conver- 
sation and humor. On his tomb should be inscribed the 
well-known line of Horace : 

** Jtutum ac tenacem propositi yirum." 

VIRGINIA. 

An extra session of the Legislature of Virginia was held 
for a short period. A new code was adopted to go into 
operation on 1st of February, 1888. This code is a revision 
of the statutes of the State, made by a commission which had 
been engaged on the work for several years; it contains a 
married woman *s act substantially similar in its provisions 
to the legislation of the English statute of 1882, called Lord 
Selborne's Act. 

WEST VIRGINIA. 

A candidate for admission to the bar, unless he be a gradu- 
ate of the law school of the University of West Virginia, 
must undergo a satisfactory examination before three judges. 

An act has been passed to lay a tax of two and a half per 
cent on collateral inheritances, also to require the plaintiff in 
suing out an attachment to state in his affidavit the ma- 
terial fisicts relied upon by him to show the existence of the 
grounds upon which his application for the writ is based, 
unless the ground be non-residence of the defendant. By 
an act similar to that passed in Rhode Island, orphan 
asylums are authorized to provide suitable homes for minors 
committed to their care ; a comprehensive law regulating the 
working, ventilation, and drainage of mines has been enacted ; 
no boy under twelve years of age and no female can be em- 
ployed to work in mines, and an attempt by any person or 
combination of persons by force, threats, menace, or intimi- 
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datioD to prevent any one from working in mines who may 
desire to do so is punishable by fine or imprisonment. Pay- 
ment of wages every two weeks in cash to operatives in 
mines and to employees of manufacturing establishments is 
enforced. The effect of alcoholic drinks on the human sys- 
tem is to be taujght in the public schools^ and an amendment 
to the Constitution prohibiting the sale of intoxicating liquors, 
except for sacramental, medicinal, and mechanical purposes, 
has been proposed by the Legislature, and it will be sub- 
mitted to a vote of the people at the next general election. 

WISCONSIN. 

In Wisconsin, the father of a minor child, and in case of 
his death the mother, is allowed to appoint by will a guardian 
therefor. In case a person dies leaving no debts, or his estate 
has been settled, and the administrator or executor has been 
discharged, a special administrator may be appointed for any 
special purpose which shall be stated in his letters of admin- 
istration, and when that purpose has been served his au- 
thority ceases. To the actions which survive at common law 
Wisconsin has added actions for assault and battery, false 
imprisonment, or other damage to the person ; it has also 
extended the liability of municipal corporations for injuries 
by mobs, so as to include responsibility for any bodily harm 
or injury sustained by persons not implicated in the riot who 
have not by their own act or n^ligence contributed to the 
injury. Where the mortgagor of a stock of goods, or stock 
in trade, remains in possession, and is permitted to make sales 
and apply the proceeds to the payment of the mortgage debt, 
he is required to file every sixty days a sworn statement of 
sales made and of additions to stock ; if he fiuls to do so, the 
mortgage debt becomes due and payable, and the mortgage 
ceases to be a lien as to third persons at the expiration of 
fifteen days thereafter, 

The absolute power of alienation cannot be suspended by 
any limitation or condition for a longer period than during 
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the oontinuanoe of two lives in being at the creation of the 
estate and twenty-one years thereafter, except when real 
estate is granted or devised to literary or charitable corpora* 
tions created by the laws of the State, or where a contingent 
remainder in fee is created on a prior remainder in fee, to 
take effect in the event that the persons to take under the first 
remainder die under twenty-one years of age. When an 
assignment is made for the benefit of creditors, the assignee 
may, in the name of the debtor, contest the validity of any 
attachment levied on his property within sixty days prior to 
the assignment, and he may traverse the affidavit on which 
the attachment issued. If a married man execute a mortgage 
of personal property exempt from seizure, such mortgage is 
not valid unless signed by his wife in the presence of two 
witnesses. The formation of corporations for the purpose of 
carrying on any trade or business on the co-operative plan 
has been authorized, the shares to be not less than one dollar 
nor greater than ten dollars each. Corporations may be 
organized for the purpose of insuring or guaranteeing owners 
and mortgagees of real estate from loss by reason of defective 
titles or incumbrances. Executors or trustees who are au- 
thorized by the will of the testator to organize a corporation, 
may, individually or as executors, together with the legatees, 
form a corporation to carry out the intentions of the testator 
as expressed in the will, and may convey to such corporation 
the property referred to in the will, or subscribe for stock to 
the value of the property, and transfer the property in pay- 
ment of the stock. The safety and health of employees in 
factories and workshops have been provided for by acts regu- 
lating those establishments and enlarging the powers con- 
ferred on the State factory inspector. 

" Boycotting " has been declared unlawful and is punished 
by fine and imprisonment ; black-listing employees by em- 
ployers is prohibited, and interference by threats, intimida- 
tion, or coercion with persons employed at lawful labor, or 
with the use of or operation of machinery, cars, or engines, 
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by injuring the same, or by removing any part thereof, is also 
punished with fine and imprisonment. An aot has been 
passed to protect children irom n^lect, abuse, or the vicious 
or immoral habits of parents or guardians or any person 
having custody of them, and to remove them to a comfortable 
home, or to such place of safe-keeping as may be available; 
the removal is effected by judicial authority after due notice 
to the parents or other custodian of the children. The sale 
of liquor to a drunkard, or to a person given to the excessive 
use of drink, may be forbidden by his wife* or by the super- 
visors or by the trustees of the village or the aldermen of a 
city or any of them ; the penalty for disobedience is fine and 
imprisonment. Milliners must have incurred the displeasure 
of Wisconsin men if their sentiments are expressed in a spite- 
ful law which forbids the killing of birds for millinery pur- 
poses. You cannot in that State kill or catch for a milliner 
any robin, sparrow, thrush, bluebird, swallow, catbird, king- 
bird, woodpecker, flicker, pigeon, dove, blackbird, wren, 
finch, lark, pewee, oriole, humming-bird, bunting, grackle, 
grosbeak, warbler, flycatcher, swift, wax wing, chickadee, 
creeper, goatsucker, tanager, or whip-poor-will ; it is a mis- 
demeanor to kill for a milliner any bird in the foregoing 
catalogue, which the State ornithologist must have prepared. 
The enforcement of the law, I apprehend, will be diiBcult, 
as the violation of it depends on the intention of the person 
killing, and I venture to assert that the murder of birds will 
go on in Wisconsin, and the milliners will get them, and yet 
they will all be killed for the hairdresser, the florist, the 
baker, the butcher, but not one for the milliner. Wisconsin 
has made it criminal for an architect to draw plans for, 
or superintend the erection of any school-house, church, fac- 
tory, Tiall, or hotel without providing the fire-escapes and 
outward swinging doors required by law. The abduction or 
the deceitful enticement of chaste unmarried women to im- 
proper places is punished by imprisonment in the peniten- 
tiary not more than fifteen nor less than five years. A com- 
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TQon drunkard may be sentenced to imprisonment in an 
inebriate asylum for not more than two years nor less than 
three months ; and when a person is sentenced to imprison- 
ment in the coimty jail the court may also sentence to hard 
labor under the direction of the supervisors of the county 
where the offense was committed. The Grovemor of this State 
is directed to have placed in the old Hall of the House of 
Representatives at Washington '^ a statue of Pere Marquette, 
the faithful missionary, whose work among the Indians and 
•explorations within the borders of the State in the early 
•days are recognized all over the civili4ed world/' 

It is my impression that this long and, I fear, tedious re- 
view will give you a very correct idea of the tendency of 
public thought, and of the influence of the l^al profession in 
directing that tendency. The effort to repress* crime, the 
anxiety to ameliorate the condition of laborers, the solicitude 
for women and children, and the energy of the legislation re- 
specting corporations, while they attest the evils of the day, 
nevertheless strengthen our confidence in democratic insti- 
tutions, and increase our respect for the intelligence and virtue 
of the American people. 

Having performed the duty assigned me, I declare the 
Tenth Annual Session of the American Bar Association to 
be now open. 
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ANNUAL ADDRESS 

BY 

HENRY HITCHCOCK. 



Mr, President and Gentlemen of the Aesodation : 

The objects of your Assooiation are defined in the first 
Article of its Constitution in these words: 

^' To advance the science of Jurisprudence^ promote the 
administration of Justice and uniformity of Legislation 
throughout the Union, uphold the honor of the profession 
of the law, and encourage cordial intercourse among the 
members of the American Bar/' 

The purposes thus declared indicate the wide range of 
topics appropriate to the annual address for which your By- 
Laws provide. 

It was truly said by the eminent and learned orator at 
your second annual meeting (Mr. Cortlandt Parker) that 
nothing tends more to uphold the honor of our profession 
than to recall its heroes from the past, and dwell on their 
usefulness to the country. And so, in former years, we have 
listened with instruction and delight to discourses worthily 
commemorating the learning, the virtues, and the public ser- 
vices of Marshall and Taney, of Hamilton and Madison, of 
Paterson, Petigru, and L^are. More recently, your pur- 
pose of promoting the administration of justice was illus- 
trated by an address replete with important suggestions for 
improving the mode of trial in the United States — the fruit 
of ripe experience and thoughtful observation ; while other 
eminent jurists, on your invitation, have sought to advance 
the science of Jurisprudence — one by a masterly survey of 
American laws and institutions based upon the Common 

(233) 
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Law, another by pointing out, with singular learning and 
research; the relations and the obligations of that system 
to the Civil Law, the most enduring triumph of Roman 
genius. 

It is not less appropriate to the objects of this Association, 
<x>mp06ed of lawyers from all parts of the United States, 
who are not only familiar with the daily operation of exist- 
ing statutes upon the vast and varied interests of our people, 
but also capable of largely influencing the legislation of their 
respective States, to consider how far those statutes, in respect 
of any subject of general importance, fall short of securing 
the ends designed by them, and in what respects they may be 
simplified or improved. 

Especially is this true of those statutes commonly known 
tbB Greneral Corporation Laws. By these I do not mean all 
laws relating to corporations — ^much less the Law of Corpora- 
tions in general as expounded by the courts. I refer only to 
those general Acts, under and in virtue of which private 
•corporations may be formed for purposes of common profit, by 
the voluntary action of individuals ; which provide the ma- 
-chinery for organizing and operating such corporations, and 
prescribe their rights and powers, including the del^ation to 
certain classes of them of extraordinary powers peculiar to 
the State itself; and by means of which, and of the facilities 
4ind privileges so conferred, and of the vast aggregations of 
-capital thus made practicable, wholly new economic condi- 
tions have arisen, presenting for solution not only new ques- 
tions of law, but new political and social problems of the 
gravest importance. 

But the suggestions I shall offer to you in regard to these 
Acts, relate only to one aspect of them — namely, the conditions 
upon which such privileges are granted to individuals, and 
the sufficiency of the precautions taken against the misuse of 
those powers. It would be quite beyond my appropriate limits 
•either to analyze their provisions in detail, or to discuss the 
larger questions of State policy which they involve. 
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Perhaps no branch of municipal iaw has shown greater or 
more rapid development^ during fifty years past, than that 
relating to private corporations ; whether in respect of the 
new legislation to which it has given rise, both constitutional 
and statutory, or the mass and variety of important litigation 
it has involved, or the novel and difficult questions presented 
by that litigation. Not that the conception of a corporation, 
as an artificial person distinct from the individuals compos- 
ing it, and clothed by law with rights and powers of its own, 
is a modern one. It is found in the Roman law, though at 
first only in a rudimentary shape. Blackstone, on the 
authority of Plutarch (1 Bla. Comm. 468), attributes the 
invention of corporations to JfumaPompilius; though Chan- 
oellor Kent (2 Comm. 268) mentions indications in the Pan- 
dects that their origin was to be found in the laws of Solon. 
The Digest of Justinian clearly distinguishes between th^ 
rights and liabilities of the corporate whole and those of in- 
dividual members. Si quid universitati debetary singulis non 
debdur; nee quod debet universUas singuli deberU. (Dig. Ill, 
4; Lex7, §1.) 

I need not remind you how fully that conception was 
developed in the Common Law, nor of the historical im- 
portance of the municipal and trading corporations of the 
Middle Ages, nor of the jealousy of ecclesiastical corpora- 
tions, so emphatically expressed in the English statutes of 
mortmain. The saying that corporations have no souls is at 
least as old as Lord Coke ; and the logic by which, as re- 
ported in Bulstrode {Tippling v. Pexall, 2 Bulst. 233), Man- 
wood, Chief Baron, as long ago as 1613, demonstrated its 
truth, leaves nothing to be desired. Says the reporter : 

" The opinion of Manwood, Chief Baron, was this, as 
touching corporations, that they are invisible, immortal and 
that they have no soul. A corporation is a body aggregate, 
none can create souls but God, but the King creates them, 
and therefore they have no souls.'* 

The l^al conception of a corporation always potentially 
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included the l^al problems which nowadays puzzle so 
many courts and give occupation to so many lawyers; just as 
a drop of nucleated protoplasm^ according to modern biologists, 
contains all " the promise and potency " of the most highly 
organized matter. 

But it is only under favorable conditions that these prob- 
lems emerge for solution — to say nothing of those economic 
and political questions as to the advantages and dangers of 
corporations and joint stock companies which have come to 
be so widely, if not always wisely, discussed. Such condi- 
tions are now afforded by the immensely increased facility of 
constructing and employing this most powerful instrument 
of modern industrial civilization ; with the result, on the one 
hand, of its application on a scale deemed alike impossible 
and undesirable by some of the wisest political economists of 
/ormer generations, and, on the other, of complaints and ap- 
prehensions which, if well founded, demand the most earnest 
consideration by their successors. 

This increased facility is chiefly due to the General Corpo- 
ration Laws which are now in force in every State in the 
Union. (1 Morawetz Corp. § 38.) In twenty-four States the 
Constitution forbids the legislature to create any corporation 
except through general laws, and a like prohibition is imposed 
upon Territorial legislatures by section 1889 of the Revised 
Statutes of the United States ; though in some States this 
prohibition does not include municipal or charitable corpora- 
tions, while in Alabama and Greorgia the legislature may still 
grant special charters to manufacturing, mining and some 
other industrial and business companies. The difference, in 
point of delay, trouble and expense, between forming a private 
corporation under a general law, and obtaining a special 
charter, may be likened to that between modern traveling 
by railroad and the old- fashioned stage coach. For although 
the Euglish parliamentary practice of private bill legislation, 
with its attending diiSculties and delays, never obtained in 
this country, and the numerous special charters formerly con- 
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tained in the Session Acts of the various States show the 
great and constantly increasing demand for them — while the 
extraordinary privileges and exemptions sometimes conferred 
in such charters equally show the ' recklessness with which 
they were too often granted — yet the comparative brevity 
and infrequency of legislative sessions, the pressure of other 
public business, and the antagonism of rivals, to say nothing 
of agents' expenses, all tended to restrict their number. 
Under a general corporation law, the enterprise being once 
agreed on, it is usually required only that the parties interested 
shall execute in due form, and file in some designated public 
office, a brief certificate, setting forth certain particulars con- 
cerning the objects and organization of the proposed corpo- 
ration, and pay certain moderate fees: upon which they 
become entitled to receive from the Secretary of State— or, in 
some States, from the court to which the application must be 
made — ^a certificate which is equivalent to a legislative act of 
incorporation. And it is familiar law, that the corporate rights 
thus acquired, being accepted and exercised, can be impeached 
only by a direct proceeding in the name and behalf of the 
State. 

All this is so familiar to us that we are apt to overlook its 
significance, as one of the political and social phenomena 
attesting and largely contributing to the unexampled devel- 
opment of the material and business interests of this country. 
Professor Hadley, in the opening paragraph of his very valu- 
able work on Railroad Transportation, describes the indus- 
trial revolution which has taken place in this country within 
fifty or sixty years past as even more important than the 
political revolution of the last century; and refers to the 
enormous development of our transportation system by means 
of railroads, as the most important symptom of national 
activity in business or in politics. But the railroad is only 
one of the numerous classes of corporations which are being 
constantly organized under general laws. It caunot be 
doubted that such laws, in respect of all classes of private 
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corporations, greatly stimulate the demand which originally 
brought about their enactment. Like every true social phe- 
nomenon, it has been a growth, at first tentative and slow, 
then more rapid and general, and at last practically super- 
seding former and more cumbrous methods. Chancellor 
Kent, in his Commentaries, first published more than fifty 
years ago (2 Kent's Comm. 272), giving a brief history of 
corporations, speaks of ^^ the propensity in modem times to 
multiply civil corporations, especially in the United States, 
where they have increased in a rapid manner and to a most 
astonishing extent ;'' and yet he apparently refers only to 
special charters by l^slative act. The later work of 
Angell & Ames, though alluding to general corporation laws, 
stiU implies that corporations are commonly created by special 
Act But in all modern treatises on private corporations the 
new questions which have arisen under general corporation . 
laws occupy a prominent place. 

Actually, in twenty-four States and all the Territories, and 
practically throughout the Union, the new method of incor- 
poration has superseded the old. Such l^islation is no 
longer for individuals, but for whole classes of industries* 
If its advantages are so much the more widely enjoyed, in 
like or even greater proportion its possible evils and dangers 
are multiplied. And it follows, that if there be any class or 
profession specially qualified *to foresee and guard or aid in 
guarding against those dangers, then a special responsibility 
rests upon its members in that regard. 

The most cursory examination of the statute books of the 
several States shows this growth in its successive stages. For 
example, in Pennsylvania, a State described by one of her 
own judges as '^ an extensive manu&cturer of home-made 
corporations'' (per Duncan, J., in BusheU v. Qmtmomoeailh 
Ins. Oo.f 15 S. <& R. 186), the earliest step in this direction 
seems to have been taken in 1791, by an Act which author- 
ized the incorporation of associations formed for literary, 
charitable, and religious purposes, but no other. Upon the 
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approval by the Attorney-General, and then by the Stipreine 
Court, of articles setting forth their objects and organization, 
the GK>vernor was authorized to order their enrollment, upon 
which the association became incorporated. In 1833 this 
Act was amended so as to include mutual beneficial asso* 
oiations, also fire engine and hose companies. In 1840 the 
courts of common pleas were authorized to incorporate asso* 
ciations, but only, such as above described, by an order en* 
tered of record, upon approval by such court of the articles and 
objects proposed, after three weeks' notice by publication, the 
approval of the Attorney-General being dispensed with. In 
1836 this method of incorporation was for the first time ap- 
plied in that State to manufacturing associations, but only to 
those formed for manufacturing. iron ; upon the prior ap- 
proval of their articles by the Attorney-Greneral and the 
Governor, and proof that the entire stock was subscribed in 
good faith, and one-fourth paid up. Another Act passed in 
1849 made like provision for incorporating companies for the 
manufacture of cotton, woolen or silk goods, iron, paper^ 
lumber or salt ; and during the twenty years following the 
powers of common pleas courts, under the Act of 1840 
already mentioned, were extended by numerous amendatory 
and supplemental Acts to many other specified kinds of busi- 
ness. In 1863 a more elaborate Act authorized the incorpo^ 
ration of any three or more persons as a trading company for 
carrying on mechanical, mining, quarrying and manufactur- 
ing business, except the manufacture of intoxicating liquors ; 
the only requirement being the filing in the Auditor-General^s 
office of a certificate on oath, stating the name, objects, loca- 
tion, and capital of the proposed company; and in 1868 a 
separate Act was passed authorizing the incorporation, by cer- 
tificate, of co-operative associations for carrying on any law- 
ful mechanical, manufacturing or trading business. This 
Act was noteworthy as providing for what is now called profit- 
sharing among workmen and customers, as well as stockhold- 
ers, after the accumulation of a sinking fund 30 per cent, in 
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excess of the capital. The same general policy has ever since 
prevailed in that State. 

A like growth appears in the l^islation of New York. 
The first of such Acts in that State was passed in 1796, 
authorizing the voluntary incorporation of public libraries 
(see 22 Wend. 53); but the first general incorporation Act for 
business purposes was that of 1811 (2 Kent's Comm., pp. 
272-4), by which five or more persons might be incorporated 
for carrying on specified descriptions of manufacturing busi- 
ness, on filing a certificate in the Secretary of State's office, 
giving the corporate name, capital, objects and location. 
This Act was from time to time enlarged by amendments, 
until the enactment in 1848 of what is known as the ^' Manu- 
facturing Corporation Act," applicable to associations formed 
for manufacturing, mining, mechanical, chemical, agricultural, 
horticultural, medical, mercantile or commercial purposes; 
which was further amended between 1848 and 1884 by more 
than fifty Acts specially extending its provisions to a great 
variety of purposes and occupations. Distinct from these is 
the important Act of 1875, known as the " Business Corpora- 
tion Act," authorizing the formation of corporations for any 
lawful business, except banking, insurance, railroads, trust 
and safe deposit companies. Both these Acts, as amended, 
are still in force, but with important differences. Under the 
Manufacturing Act, each shareholder has one vote at corpo- 
rate elections for each share of stock ; while, under the Busi- 
ness Corporation Act, each shareholder is entitled to as many 
votes as shall equal the number of his shares, multiplied 
by the number of directors to be elected, and may dis- 
tribute his votes at pleasure, casting all or any part for one 
or more candidates. A like provision for the protection of 
itiinority stockholders is found in the Constitutions of Illinois 
(1870), Pennsylvania (1873), and Missouri (1875), and its 
adoption in one of the general corporation Acts of New 
York, while not found in the other, illustrates the tentative 
character of such legislation up to the present time. The 
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New York Act of 1876 also provides for the formation of 
" Limited Liability " companies, and " Full Liability '' com- 
panies, differing as indicated by those terms. 

The general banking law of New York, originally enacted 
April 18, 1838, exemplifies not only this method of incor- 
poration, bat also the causes which promoted its adoption. A 
restrictive clause in the New York Constitution of 1821 
required the assent of two-thirds of the members-elect to 
each branch of the Legislature to any bill creating any body 
corporate; the result, it is said, of general dissatisfaction 
with the exclusive privileges theretofore granted to banking 
corporations by special Act. The Act of 1838 authorized 
the formation of banking associations by any five or more 
persons, on filing a certificate with the Comptroller, giving 
the corporate name, location, capital stock, names of share- 
holders and proposed duration, and conferred on such associ- 
ates ample corporate powers for the business of banking, but 
under regulations whose value experience afterwards fully 
attested. This Act was passed by only a majority vote. Its 
validity was questioned, under the constitutional clause above 
mentioned, in the important cases of Thomas v. Dakin, 22 
Wend. 9, and Warner v. Beers, 23 Wend. 102. The ques- 
tion was discussed with great ability and learning by eminent 
counsel and by the coujrts. The Act of 1838 was sustained, 
although it was in effect admitted that these associations were 
bodies corporate; on the ground, distinctly stated by Chancel- 
lor Walworth (23 Wend. 126-7), that the constitutional re- 
striction of 1821 was aimed only at previously existing evils 
of corporate monopolies beyond legislative control, and that, 
though the Act of 1838 did confer corporate powers upon 
these banking associations, it was not within the spirit and 
intent of the restrictive clause of the Constitution, because 
it made the business of banking free to all citizens alike for 
limited periods, while reserving control by the State over 
the privileges thus granted. This Act, and the banking 
system successfully established under it, were the forerunners 
16 
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of our National Banking System — the widest and most im- 
portant application of this method of incorporation. 

The introduction of general incorporation laws in Greorgia 
at a much later date brought before the courts a different 
question as to their validity. Such Acts having been passed 
in 1843 and 1845, authorizing the incorporation by decree of 
the Superior Court, if the petition filed was approved on ex- 
amination by the court, of certain classes of manufacturing 
and business companies, their validity was questioned in the 
case of Franklin Bridge Co. v. Wood^ 14 Ga. 80, decided in 
1853, on the ground that such Acts were an unconstitutional 
delegation of legislative power to the courts. But it was held 
no such delegation of power, but a direct legislative grant of 
corporate franchises, to take effect on fulfillment of prescribed 
conditions, and the court referred to such associations as '^ the 
usual and favorite mode of conducting the industrial pursuits 
of the civilized world in modern times." 

It would be interesting, if time permitted, to trace in the 
l^islation of other States the like gradual adoption and sub- 
sequent rapid growth of this method of incorporation under 
general laws, now so familiar and universal, as well as to 
note in detail to what extent and in what manner, under the 
Acts now in force throughout the Union, conditions are im- 
posed or precautions taken by way of saf^uards, either for 
those who embark their capital in such organizations, or for 
those who are likely to give credit to them. But such in- 
quiries would fill a volume, I can only allude to some of 
the general facts which make up the present situation. 

How greatly that situation has changed during the past 
fifly years, in respect of the part which corporate organizations 
perform in the conduct of the vast business interests of our 
people, is something scarcely realized until attention is called 
to it. Yet it is a phenomenon whose relations to our future 
history may prove to be of the highest importance, and which, 
in its various aspects, is attracting the earnest attention of 
many thoughtful men. 
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Complete statistics of corporate organizations and invest- 
ments in this country are not attainable. The following, from 
official sources, may give some imperfect idea of them : 
, The number of national banks reported by the Comptroller 
of the Currency as doing business in 1886 was 2,852 ; their 
total capital stock was something over $548,000,000 ; their 
total circulation, $228,800,000; their deposits, $1,191,700,000; 
total surplus fund, $157,300,000; their other liabilities, 
$387,800,000. 

Poor's Railroad Manual for 1886 gives detailed statistics 
of American railroads, showing aggregates as follows : 

Total number of railroad companies 

in the United States, 1,827 

Tonnage moved in 1885, .... 437,040,099 

Capital stock, $3,817,697,832 

Funded debt, 3,765,727,066 

Net earnings, 1885, 269,493,931 

Interest paid, 1885, 189,426,035 

Dividends paid in 1885, .... 77,762,105 

The following official figures, from the Secretary of Staters 
office, of Illinois, exemplify the rate at which new corpora- 
tions were formed in that State during the year 1886, — or, 
to speak more accurately, they show the number, classification 
and proposed capital stock of the new corporations, authority 
for organizing which was applied for and granted under the 
general law during that year. It by no means follows that 
the amount of capital stock stated in the certificate and 
authorized by the license issued by the Secretary of State, 
was in the case of each corporation, or perhaps any of them, 
actually paid up, or even that all of it had been subscribed. 
But for our present purpose these figures are interesting and 
significant : 

Total number of companies incorpo- 
rated in 1886, 1,714 

Companies not for profit, 344 

Companies for profit, 1,370 

Total capital stock (authorized), . . $819,101,110 
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Among these were included : 

30 Agricultural Companies — aggre- 
gate capital stock, $2,614,700 

3 Telegraph Companies — aggregate 

capital stock, 2,600,000 

110 Publishing Companies — aggregate 



capital stock, 3,441,700 

104 Mining Companies — aggregate 

capital stock, 102,011,350 

41 Railroad Companies — aggregate 

capital stock, 109,049,900 

87 Building and Loan Companies — 

aggregate capital stock, 271,960,000 

y 632 Manufacturing Companies — ^aggre- 

gate capital stock, ... • . . . 239,951,700 

In the latest official report of the Insurance Department 
of the State of Missouri, the following summary is given of 
the insurance business done by corporations in that State 
during the year 1886 : 

Life Companies (home and foreign), 26 

Total assets of same, $493,157,366 

Premiums taken in Missouri in 1886, 1,772,160 
Claims paid in Missouri in 1886, . 851,011 

AU Companies other than Life (home , 

and foreign), 192 

Total assets, December 31, 1886, . . $211,422,190 
Total income during 1886, .... 68,184,013 
Total losses paid during 1886, . . . 56,181,768 

Premiums received in Missouri in 

1886, $4,522,136 

Losses paid in Missouri in 1886, . . 2,460,476 



Such figures tend to confirm an estimate recently made by 
a writer of authority, from whom I quote (The Growth of 
Corporations, by Dr. R. T. Ely; Harper^ s Monthly, June, 
1887): 
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"It may be safely said that when we add [to figures already 
given for national banks and railroads] the capital of manu- 
facturing corporations, mines^ insurance, telegraph, telephone 
and gas-light companies, canals, street-car corporations, steam- 
ship companies, land-owning corporations and syndicates, and 
the various other classes of corporations, it will be found that 
it is within the bounds of moderation to estimate the wealth 
of corporations as one-fourth of the total value of all prop- 
erty in the United States. The most significant fact, however, 
is the rapidly increasing proportion of all the resources of 
the country which belongs to corporations. * * * Another 
authority has estimated that the wealth of corporations of 
the United States is increasing three or four times as rapidly 
as those of private concerns.^' 

In the light of such statements, it is of peculiar interest to 
recall the views expressed mc^re than a century ago by Adam 
Smith, in his celebrated essay on " The Wealth of Nations," 
in reference to joint stock companies, by which he meant 
business corporations such as we are considering; for when 
that author speaks of corporationa (Oiford ed. 1869, vol. I, 
pp. 125-36 ; II, p. 44), as he does in terms of severe denuncia- 
tion, be refers to the ancient incorporated trades, which pos- 
sessed exclusive privileges, and enforced stringent regulations 
in favor of their own members, jealously limiting the number 
of apprentices and workmen in their respective trades. 

As to joint stock companies, he maintained (lb., vol. II, pp. 
325-43 ; book V, ch. I, art. I) that since the directors of such 
companies are managers rather of other people's money than 
their own, it cannot be expected that they should watch over 
it with the same anxious vigilance which usually character- 
izes private copartners ; that it seems contrary to all experi- 
ence that a joint stock company should successfully compete 
for foreign trade against private adventurers; that manu- 
facturing corporations scarce ever fail to do more harm than 
good; that the only trades which it seemed possible for 
a joint stock company to carry on successfully were those 
whose operations could all be reduced to a uniform method: 
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which, he thought, were limited to four, namely, bonking, 
insurance, navigable canals, and supplying water to a great 
city; and that (vol. II, p. 342) — 

"To render the establishment of a joint stock company 
perfectly reasonable, with the circumstance of being reduci- 
ble to strict rule and method, two other circumstances ought 
to concur. First, it ought to appear with the clearest evidence, 
that the undertaking is of greater and more general utility 
than the greater part of common trades; and secondly, that 
it requires a greater capital than can easily be collected into a 
private copartnery. If a moderate capital was sufficient, the 
mere utility of the undertaking would not be a sufficient 
reason for establishing a joint stock company, because in this 
case the demand for what it would produce would be readily 
and easily supplied by private adventurers. In the four 
trades above mentioned, both those circumstances concur.'' 

It should be remembered that these views related to the 
question of the general viUUy of such organizations to the 
community; how far they contribute to or secure the perma- 
nent welfare of the many, rather than the enrichment of the 
few, — ^which, I take it, is the test of all wholesome legisla- 
tion. It may also be observed, that banking and insurance, 
the two principal trades for carrying on which Adam Smith 
thought joint stock companies expedient, because their opera- 
tions are "reducible to strict rule and method," are precisely 
those the prosecution of which, unless restricted by stringent 
laws and precautions against fraud, dishonesty and reckless- 
ness, has produced the greatest commercial disasters, notably 
in our own country. It does not follow that the general 
maxims or principles of business and legislation which Adam 
Smith announced were unsound because he may have erred 
in their application. Indeed, since the WeaUh of Nations 
was published, in 1776, the progress of science and the 
triumphs of invention have completely revolutionized the 
conditions and methods, not only of commerce, but of almost 
all, and especially of manufacturing, industries. As Dr. 
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Ely remarks, — "The word ^manufacturer/ in Adam Smith's 
Wealth of Nations, did not mean a great proprietor, but a 
man who worked with his own hands, — ^an humble artisan.'^ 
His three, requisites of a joint stock company, — that the 
business to be carried on shdl be of great and general utility, 
its operations reducible to strict rule and method, and requir- 
ing capital beyond that of ordinary partnerships, — are they 
not as completely fulfilled by the railway, the ocean steamer, 
the tel^raph line, the cotton mill, the Bessemer rail mill, not 
one of which was dreamed of when he wrote, as by a bank 
or a canal company? Except the telegraph, these industrial 
Titans of our day are the progeny of Steam, of whose future 
triumphs the well-known lines in Erasmus Darwin's Botani- 
cal OardeUf published in 1791, a year after Adam Smith 
died, were still but a bold prediction : 

''Soon shall thine arm, unconquered Steam, afar 
Drag the slow barge, or drive the rapid car." 

Bold as it was, how far beyond the utmost vision of the 
poet, or the imagination of the scientist, is its fulfilment! 
Years were yet to elapse before the labors of Watt, supple- 
mented by those of Fulton, of Robert Stephenson, of Eli 
Whitney, of Arkwright, and of a host of later inventors, 
should transmute that glowing vision into sober reality. To* 
day, on land and sea, we behold the mighty forces of Nature 
harnessed for the service of mankind, under the guidance of 
ever progressing Science, until the dreams of mediaeval magic, 
even the fables of the Arabian Nights, are less marvelous, 
save that it has become so familiar, than the work daily 
performed by those instruments of modem civilization for 
the welfare and comfort of the humblest citizen. 

But the successful use of such instruments, on a great 
scale, requiring the constant and disciplined service of many 
thousands of operatives, large numbers of them skilled in 
their callings, implies not only enormous aggregate capital, 
but also complete organization, strict method, and permanent 
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management, undisturbed by the casualties which suspend or 
cut short individual enterprise. In other words^ corporate 
organization for such purposes is itself an instrument of 
civilization, as indispensable to meet its larger demands as 
those other instruments, — the machinery which hums in its 
factories, or the railways and steamers which transport their 
products around the globe. It was inevitable that it should 
be employed and developed to make the most of them; 
equally inevitable, in this age of triumphant democracy, that 
it should take the form most conducive to the general 
benefit, — that it should no longer minister to monopolies, but 
/^\y '^should be made available to all who will comply with the 
conditions which the State, also for the common benefit and 
protection, annexes to its use. This is the real significance 
\ of general corporation laws, as compared with the method of 
granting charters only by special Act; and the consequent 
enormous multiplication of corporate organizations, since it 
multiplies in like or larger proportion whatever evils may 
result from them, demands a still severer scrutiny of those 
dangers, and corresponding precautions against them. 

I need not remind you that important questions, some of 
public policy, others involving private interest, arise in refer- 
ence to such legislation, which are quite beyond my present 
purpose. Among the former are : 

Whether corporate privil^es ought to be granted in any 
case except under such circumstances as suggested by Adam 
Smith — ^thatis, only for enterprises of great and general public 
utility, demanding extraordinary capital, and whose opera- 
tions are reducible to strict order and method ? 

Whether the liability of such associates for corporate debts 
should be limited to their subscriptions for stock, or — as pro- 
vided by the Missouri Constitution of 1865 — should be for 
double that amount, or should be unlimited, like that of ordi- 
dary partners ? 

As to these' questions, modern political economists and 
legislators, both in this and other countries, in general agree 
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with John Stuart Mill (MilCa Political Economy ^ Am. ed., 
1864, vol. II, p. 512), that under suitable conditions for the 
protection of those dealing with or trusting them there is no 
good reason why the State should raise objections to the asso- 
ciation under corporate privileges of any number of persons 
for the prosecution of any lawful business,. or should impose 
on such persons any liability beyond that which they choose 
and publicly announce that they are willing to assume. This, 
in general, is the present theory of American corporation 
laws, certainly as regards associations for purposes of private 
profit. And that such is their tendency was notably illus- 
trated in Missouri by the general demand for and practically 
unanimous adoption of a constitutional amendment in 1870 
abolishing the "double liability clause," which had been made 
a condition of all general corporation laws by the new Con- 
stitution of 1865, only five years before. 

Under the head of private interest fall such questions as : 

Whether the divided control and responsibility of corporate 
management, the less intimate personal relations between 
owners and employees, and the minimizing of the moral 
element in conducting their business, all of which are con- 
fessedly incident to corporate organizations as compared with 
ordinary partnerships, are disadvantages outweighing the in- 
ducements offered by the characteristic incidents of the 
former — namely, unbroken succession during the corporate 
existence, limited liability, with consequent greater and 
easier control of capital, and, in certain kinds of business, 
the diminished probability of competition. (See Profe&sor 
H. C. Adams* Outlines of Political Economy, p. 20.) 

But these questions, so long as the existing policy of legis- 
lation favors corporate organization, must be answered by 
the individuals who undertake such enterprises : and their 
answer is found in statistics such as already alluded to. 

Assuming, then, the existence of general laws for the pro- 
motion of industrial enterprise by which corporate privil^es 
for prosecuting any lawful business are offered to any associa- 
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tion of individuals apon equal terms to all desiring them, the 
question still remains : 

Whether the conditions annexed to such grants by existing 
laws in the several States do adequately protect the public 
interest, and do minimize the attendant dangers of fraud, 
negligence, reckless speculation and other mischief to the 
community which may result therefrom ? 

I need hardly disclaim having undertaken to answer such 
a question as that on this occasion. That would mean noth- 
ing less than a critical review of all existing general corpora- 
tion laws in the several States. 

I do desire to emphasize it as one of the most important 
questions of practical legislation ; to the solution of which, 
neces&arily gradual and tentative, the members of an associa- 
tion like this are especially competent — may I not say, are 
under a peculiar obligation — to contribute, in their respective 
States. 

But I may be permitted, in conclusion, to offer one or two 
suggestions as to some of the more obvious defects in existing 
laws of that description ; not in the hope of saying anything 
new, but in the belief that whatever is true or is worth 
^ying on any question of social or legislative reform must, 
as a rule, be said many times and by many persons be- 
fore it is likely to be put in practice by those who have the 
power. 

One obvious danger in respect of corporate organizations 
with limited liability is the facility of obtaining credit beyond 
their actual resources, and the consequent temptation to rash 
enterprises and disastrous speculation, resulting in loss to all 
concerned. The fact is a familiar one, however we may 
account for it ; and the l^islation is defective, if not vicious, 
which does not guard against it. It is not enough to reply 
that those who deal with such companies should inform them- 
selves of their true situation, and that it is no concern of the 
State to protect people against their own negligence ; nor to 
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BSLj, with Mr. Mill {Pdiiical Economy, Am. ed., 1864^ vol. 
II, p. 513-14), that 

^'It is well ascertained that associations with unlimited 
responsibility, if they have rich shareholders, can obtain, 
even when known to be reckless in their transactions, 
improper credit to an extent far exceeding what would be 
given to companies equally ill-conducted, whose creditors had 
only a subscribed capital to rely on.^' 

Those who give undue credit to unlimited liability com-- 
panies, relying on the personal responsibility of wealthy 
shareholders, may over-estimate that wealth and suffer in 
consequence, but for such mistakes the State is not respon- 
sible. But when the State not only confers upon a body of 
associates the privilege of corporate existence and succession, 
but expressly shields them, except to the extent of their con- 
tribution to the enterprise, from the -personal liability which 
otherwise would attach as against their entire individual 
estate, it does become a party to the transaction and is clearly 
bound to annex to those privileges and exemptions, and to 
enforce, by adequate penalties, such conditions of bona fide 
capital at the start and of absolute good faith and publicity 
at all times afterwards as shall make it certain that neither 
those who deal with nor those who embark their money in 
such organizations need at any time be misled as to their true 
condition, except through their own willful negligence. 
This, indeed, Mr. Mill admits, for, while contending that 
there seems no reason that the law should be more careful of 
the interests of third persons than they will themselves be, 
he adds : 

'^ Provided no false representation is held out, and they are 
aware from the first what they have to trust to.'^ 

And he further says : 

" The law is warranted in requiring from all joint stock 
associations with limited responsibility, not only that the 
amount of capital on which they profess to carry on business 
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should either be actually paid up or security given for it {ify 
indeed, with complete publicity, such a requirement would be 
necessary), but also that such accounts should be kept accessi- 
ble to individuals, and, if needful, published to the world, as 
shall make it possible to ascertain at any time the existing 
state of the company's afiairs, and to learn whether the 
capital which is the sole security for the engagements into 
which they enter still subsist unimpaired, the fidelity of such 
accounts being guarded by sufficient penalties/' 

OompleU publicity, indeed, is the true safeguard both for 
"^ stockholders and creditors, in connection with severe penalties, 
civil and criminal, against false statements either willfully or 
negligently made. In some way and to some extent this is 
in general recognized by such laws. It is a characteristic 
feature of the national and other banking systems which 
have proved successful, and has come to be fully recognized 
as essential to the business of insurance. But the provisions 
to that end, in respect of almost every other class of business 
corporations, are for the most part wholly insufficient. 

For example, section 18 of the New York Business Cor- 
/ poration Act o^ 1 875 — a law in many respects unusually well 
and carefully drawn — requires the filing once a year, in the 
Secretary of State's office, of a statement signed by the President 
and a majority of the directors, and sworn to by the Presi- 
dent or Secretary, showing (1) the amount of capital of the 
corporation ; (2) the proportion actually paid in ; (3) the 
amount, '^ and, in general terms, the nature of its existing 
assets and debts ;" (4) the names of its then stockholders, 
and (5) all dividends declared since the last report ; upon 
failure to file which report as required the directors are made 
jointly and severally liable for all corporate debts then exist- 
ing or contracted before such report is made. This is the 
only provision of the kind in that Act. It is good as far as 
it goes. But I suspect that if the President of such a cor- 
poration applied to any well-managed bank in New York 
city, say in November, or even in July, for a discount, and 
they should inquire of him as to the condition of his com- 
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pany, it would amuse them to be answered that if they would 
kindly send to the Secretary, of State's office at Albany, they 
would find a report, filed there according to law in January 
preceding, giving in half a dozen lines the general facts above 
mentioned. 

The Colorado corporation law requires a like annual re- 
port to be filed, but also authorizes any stockholder holding 
15 per cent, of the entire capital to demand at any time from 
the cashier or treasurer a sworn statement giving a particular 
account of all the corporate assets and liabilities ; but that 
officer is allowed twenty days in which to prepare such state- 
ment, and he cannot be required to make one out oftener than 
once in six months. Fancy a partner in a private concern 
limited to one trial balance in six months, and that to be fur- 
nished only on three weeks' notice ! 

Another and much more important defect in general cor- 
poration laws exists, universally, I believe, in respect of rail- 
road and other corporations to which is delegated the sover- 
eign power of eminent domain. It is an extraordinary fact 
that such a power, which the State itself confessedly ought 
never to exercise save on grounds of public necessity, should 
be at the command of irresponsible individuals for purposes 
of private gain, not only without any guarantee whatever 
that the public interest will be promoted thereby, but when 
it is perfectly well known that it may be and has been delib- 
erately availed of for merely speculative purposes. Legiti- 
mate competition is the life of trade, but the reckless com- 
petition of adventurers is alike unjust to vested interests 
and mischievous to the community at large. The facility 
with which, under loosely drawn railroad laws, purely specu- 
lative railroad charters can be obtained has contributed not a 
little to develop the law of receiverships in late years. Under 
the general railroad law of my own State of Missouri, as I 
have had occasion elsewhere to remark — 

*' There is nothing to prevent any five men, whose com- 
bined capital would not enable them to lay and equip five 
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miles of track on a flat prairie^ from forming a railroad 
corporation with power to construct a road five hundred miles 
long and to condemn private property for that purpose^ for a 
line whose construction it is morally certain that no public 
interest really demands^ and from which no experienced 
railroad man could reasonably expect dividends to accrue. 
It may be said that under such circumstances nobody would 
form such a corporation, or incur even the small expense re- 
quired for obtaining such privileges. But experience shows 
that dividends on railroad stock, honestly earned by business 
actually done, are by no means the only source of profit on 
which the promoters of railroad corporations rely. Such 
things have been known as not only the projection but the 
construction of railroads on borrowed capital for the express 
purpose of compelling some other railroad company already 
in operation to buy out the new line at a profit to its builders 
and thus prevent competition. It is even said that railroad 
corporations have been formed, and railroads built, in the in- 
terest of construction companies whose outlay was repaid, 
with the addition of enormous profits on their work, not out 
of the proceeds of honest stock subscriptions paid up in cash, 
but by the sale of first mortgage bonds far in excess of the 
value of the line, floated upon a confiding public by virtue of 
rose-colored estimates of future business. A scheme like this 
involves no consideration whatever of public necessity. Its 
success depends simply upon the credulity of the public, and 
its outcome is either the collapse of the enterprise as soon as 
its original promoters have had time to unload, or a ruinous 
competition for business and a receivership of one or both of 
the competing lines, only one of which is needed." 

There is nothing new in these strictures. Repeatedly have 
railroad commissioners in various States urged such amend- 
ments upon l^islatures without effect — an example of which 
will be found in the Second Annual Report (1884) of the New 
York Railroad Commissioners, page viii. Such a condition of 
the law cannot be permanent. That it should be taken advan- 
tage of while it continues is to be expected, and the State is 
responsible for the consequences, which it not only permits 
but invites. It may perhaps be explained, though not ex- 
cused, as an incident of the transition from the old to the 



Digitized by VjOOQIC 



HENRY HITCHCOCK. 256 

new method of incorporation. When railroad charters were 
granted only by special Act, the bill was necessarily subject, 
in theory at least, to the scrutiny and opposition of rivals, or 
others whom it might injuriously affect, at every stage. Its 
promoters were or might be obliged to show not only that 
the charter contained no objectionable feature, but some reason 
why that particular railroad should be built. But when that 
system was abandoned for the easy method of incorporation 
by certificate, no tribunal was provided before which that 
question should be raised. It was taken for granted, appar- 
ently, that if any small number of men want to build, or say 
that they want to build, a railroad, that is sufficient evidence 
of its necessity : except that whore it is desired to lay tracks 
on the public streets of a city, it is in some States now pro- 
vided that the consent of the municipal authorities must be 
obtained. 

It would be easy, if time permitted, to point out other patent 
defects in the general corporation laws of the various States. 
Some consist in the ill digested and patch-work character of the 
law itself, the result of piecemeal and frequently incoasistent 
legislation ; others in the lack of uniform requirements in re- 
spect of different classes of corporations, though under like 
conditions, for which no good reason exists, and which create 
confusion and uncertainty in the law; others in wholly insuffi- 
cient and defective provisions fo^ enforcing or supervising the 
fulfillment of the statutory requirements ; others in the un- 
restrained permission to create mortgage and floating debts, 
without any reference to actual or available assets ; others in 
the lack of precaution against the issue of stock or bonds 
without real and adequate consideration — though in some 
States this is now prohibited by the Constitution. To these 
fruitful topics I can barely allude. 

We hear much about the general prejudice against corpora- 
tions. It is almost a proverb that juries find against them 
whenever opportunity offers. There is too much truth in the 
saying, and injustice is often caused by that prejudice. So 
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far as it exists^ there are various reasons for it^ but I am con- 
vinced that it springs in many cases from defects in the laws 
under which thousands of new corporations of every descrip- 
tion, for every imaginable purpose, are constantly organizing 
throughout these States, and whose failure, or whose abuse of 
the powers confided to them, often without actual fraud, con- 
stantly inflicts heavy losses upon stockholders and creditors 
alike which would have been impossible under suitable re- 
strictions. No i:)etter illustration of this need be given than 
to compare the history of the National Banking system, 
through which is carried on with such splendid success so large 
a part of the enormous money transactions of this country, 
or tliat of the Savings Banks of the Eastern States, whose 
condition is the financial barometer of the working classes, 
with the misery and widespread ruin caused by the " wild- 
cat banks" of former days. 

There is no reason why such evils should not be remedied. 
Indeed, recent constitutional and statutory provisions in 
various States plainly indicate a growing appreciation of 
them and successful efibrts toward that end. 

You will perhaps permit me, in closing these remarks, to 
repeat some suggestions, made on another occasion, as to 
some of the conditions which, or something like which, as it 
seems to me, should be annexed to every grant of corporate 
privileges under general laws. Of course I can indicate only 
a few of the more important ones, in a paper like this. In 
some States provisions of that nature have been in part 
adopted ; in others they seem to have been wholly overlooked. 

No private business corporation should be permitted to 
organize or exercise corporate powers until the full amount 
of its proposed capital stock is not only subscribed, but eit^^ier 
actually paid up or payment thereof within a reasonable time 
actually secured : nor should it be permitted to create any 
bonded or mortgage indebtedness, as distinguished from cur- 
rent liabilities or floating debt, until the entire capital stock is 
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paid up — nor then without the consent of the stockholders spe- 
cially given at a meeting called for that purpose (as now pro- 
vided by the Constitutions of several States), nor without 
proper restrictions both as to the total amount of s!ich in- 
debtedness^ which the New York Business Corporation Act 
limits to one-half the value of the corporate property, and 
as to the uses to which money so borrowed may be applied. 

No private corj)oration should be allowed under any cir- 
cumstances to incur current liabilities or floating debt beyond 
a fixed proportion — not exceeding two-thirds — of the actual 
cash market value of its unencumbered assets; directors per- 
mitting any violation of such requirement to be personally 
liable for the corporate debts. 

Every private cor|)oration should be required to file, not 
only with the Secretary of State, but in some convenient 
public ofBce at its place of business, at least once in three 
months, a particular account on oath of its assets and liabili- 
ties, such as will enable creditors and others interested, with- 
out application to its officers, to learn its true position. Rail- 
road and other corporations affecting public interest, should 
also be compelled to publish, monthly, such statements as that 
the public should at least have the opportunity of forming 
their own judgment as to the value of the stocks, which, in 
the absence of such information, are the playthings of specu- 
lators, and too otlen the ruin of bona fide investors. 

No railroad or other corporation, whose franchises are to 
include the right to enter upon, appropriate or damage the 
property of third persons for quasi public uses, should be 
organized except in pursuance of the decree of a competent 
court, upon sufficient public notice and opportunity for all 
persons interested to be heard in opposition thereto; the peti- 
tion for such decree to set forth in detail the route, location 
and other material particulars of the projwsed enterprise, and 
satisfactory proof to be made, not only that it is requirt^d or 
justified by the public interest, but also that sufficient capital 
has been bona fide secured to provide for t|pe estimated cost 
17 
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of ooiistruction and all damages incident thereto. Under 
such conditions, not only the railroad track, but the railroad 
company, would rest upon solid foundations, to the great 
advantage of bona fide stockholders, even though somewhat 
to the discouragement of construction companies. 

Suitable provision should be made for the enforcement, by 
proper State officers and by summary proceedings in court, 
of these general requirements; and any {person interested as 
stockholder or creditor should be authorijsed, under proper 
conditions and security against vexatious attacks, to institute 
proceedings thereunder. 

It goes without saying that no legislation can wholly pre- 
vent the evils and dangers so often complained of. Foolish 
people cannot be legislated into common sense, nor can reckless 
speculation be entirely prevented by the wisest laws. Strin- 
gent laws already exist in various States, intended to punish 
the abuses of private and public confidence for which corpo- 
rate organizations afford peculiar opportunity. But preven- 
tion, as we all know, is l)etter than cure. 

It may be objected that provisions like these, strictly en- 
forced, would diminish the number of corporations formed 
under present laws. But would they prevent the formation 
of a single bona fide business corporation, based on actual 
capital and prudent foresight? Is it tlie interest of any class 
of the community that any corporation should be formed 
except upon such conditions ? Is it not the duty of the State 
to withhold such privileges, unless they are fulfilled ? Surely 
such questions answer tliemselved. 

Of all the saf^uards above suggested the most important 
is that of securing the fullest publicity as to the resources and 
the actual condition of business corporations of every kind. 
No penalties can be imposed by law which will compare in 
efficiency with the common instinct of self-protection, armed 
with the knowledge thus furnished to the community. This 
is the conclusioikto which the most experienced have come in 
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respect of railroad legislation, as the more recent and rapidly 
extending doctrine concerning railroad oommissioner^ and 
their proper functions demonstrates. 

Nor can reasonable objection be made to such requirements. 
Corporate privileges are granted by the State, not of right, 
but for reasons of public utility. The mere franchise of being 
a corporation, the right of carrying on a business for private 
gain without interruption by death, under a compact organi- 
zation, with individual liability strictly limited in case of dis- 
aster to the amount voluntarily put at risk, and with oppor- 
tunity of gathering from many sources small amounts of 
capital otherwise unavailable and thus obtaining the use of 
large aggregate sums, for which nothing is paid unless a profit 
is madt — these are privileges of great value. And since ex- 
perience shows that there is a constant temptation to abuse 
them, to the detriment of the community, it is not only rea- 
sonable but the duty of the State to deny them except upon 
complete and continuing assurance that this shall not be done. 
The objection that under such conditions business cor|>o rations 
would not be organized is not tenable. The disclosures of 
corporate assets and liabilities necessary for the protection 
of third persons are no greater than private traders are often 
called on to make and do make to obtain the credits they need. 
The business which cannot ailbrd to make them is already 
too much expanded and ought to be wound up. By granting 
such privileges without due restraint and without supervision 
the State encourages that reckless spirit of gambling which 
is the bane of true commercial enterprise, which confounds 
luck with sagacity, which attributes to the laws of nature and 
the laws of trade those periodical panics and commercial 
crises which are in fact the proof of their violation. 

In view of the 'considerations thus imperfectly pre- 
sented, it may well be said, I think, that the perfecting of 
the General Corporation Laws of the several States of the 
Union is one of the most important pending questions of 
practical legislation. The fulfillment of that duty rests, of 
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course, directly upon those who are charged with enacting 
the laws. No doubt it must be a slow work, requiring much 
wisdom, patience and public spirit. But toward its fulfill- 
ment no more efficient aid can be rendered than that which 
may be afforded by the experience, the courage, and the 
integrity of the Bar.. 
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Indemnity the Essence o/Insttrance; Causes cmd Oonsequenees 
o/LegidaHon Qualifying this Principle. 

Gentlemen of the American Bab Association: 

The sabject I have been invited to discuss this evening,, 
r^arded solely from a professional standpoint^ does not pre- 
sent serious difficulty. That indemnity is the very essence of 
the contract of insurance, will not be controverted by any 
intelligent lawyer. This was a fundamental principle of the 
civil law, has been embodied in the common law, and is to be 
found either in statutes, or in the decisions of the appellate 
oourts of all the States of the American Union, and of the 
supreme court of the United States. But now, for causes 
which may be readily discovered, there seems to be a ten- 
dency on the part of legislative bodies, as to one subject 
matter of insurance at least, utterly to destroy the recognized 
contract, and by arbitrary rule to substitute another, which 
cannot be l^itimately termed a contract of insurance, for 
whatever it may be, it certainly is not that! Possibly, 
modern l^islative wisdom has evolved a panacea for all the. 
ills to which the assured has heretofore fallen a prey, in the 
"Valued Policy Law'^; but it would be well to advance, 
with caution, lest "we fly to others that we know not of.^' 
I have condensed the views to be presented in as small. 

(261) 
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compass as possible^ and for purposes of oonvenieDt consider- 
ation, have analyzed the subject as follows : 

Ist. The contract of insurance defined to be one of indem- 
nity. 

2d. The discussion of the doctrine of vmger^ as applied to 
the contract of insurance. 

3d. The consideration of the question from a legislative 
standpoint. 

1st. The contract of insurance was bom of maritime com- 
merce^ but the diversified fields of modern industry, the 
various interests which have resulted from the requirements 
of a complex and continually extending civilissation, and the 
constant effort to employ to advantage surplus capital, have 
embraced within it almost every species of property which is 
subject to hazards against which it is impossible to provide. 
Thus, we have insurance against fire, lightning, hail, acci- 
dents, insurance against boiler explosions, insurance of live 
stock, plate glass, etc. Life insurance has been purposely 
omitted from the preceding enumeration, because it is founded 
open principles which are, in material respects, different from 
those upon which are based the insurances to which reference 
is made. The premium annually charged on a life policy is 
calculated upon the assumption that the contract will be con- 
tinued until death ensues, and at such a rate that the insurer 
will then have in hand, from payments and accretions, a sum 
su£Bcient to meet the amount due. Whilst the percentage of 
lapsed and forfeited policies may be considered, yet it is not 
the material element which fixes the rate. The actuary is 
governed in his calculations by the fact that the amount called 
for on the face of the policy must be paid at a given time, the 
date of maturity being fixed by the average expectancy of 
human life. Whilst, therefore, the insured is governed by a 
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wise forethought in providing against the contingency of 
sadden and unexpected death, yet the insurer bases his con- 
tract upon what approximates to mathematical certainty. 
Ordinary life insurance is, in the nature of an investment, 
realization upon which may be precipitated by the contin- 
gency of early death — ^the earlier the death, the more profit- 
able the investment. If life be extended beyond the expecta- 
tion worked out in the tables of the actuary, the investment 
results in financial loss. Not so with the contract insuring 
property ! This is generally made for the period of one year, 
and the rate of premium charged is not based upon the 
certainty that the contingency will happen within the 
time fixed, nor does the insurer obligate himself to con- 
tinue the contract from year to year until the policy shall 
mature. 

It should here be observed that in most of the States of 
Europe, life insurance contracts were for a long period pro- 
hibited by positive law, and treatises have been written to 
show their legality. Based as they now are upon the con- 
siderations which I have attempted to give, I cannot perceive 
that they are permeated in any way with the taint of wager. 

I have said this much at the outset to disembarrass the dis- 
cussion of the position that as lives are insured at arbitrary 
sums, having no relation whatever to indemnity, so may 
property. A life insurance policy, based upon the above 
principles, possesses no element of a wager contract, whilst, 
as I shall hereafter attempt to demonstrate, the insurance of 
property, which departs from the principle of indemnity, is 
necessarily permeated with this vicious quality. 

The Guidon de la Mer, defines insurance to be : 

"A contract by which one promises indemnity for things 
transported by sea, deducting a price agreed upon between 
the assured who makes, or causes to be made, the transport, 
and the insurer who takes upon himself the risk and burdens 
himself with the event.'* 
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£mer]gon, page 2, quotes this definition with approval, 
and says that it is " the doctrine of all our authors/' citing 
Grotius, Kuricke, Loocenius, Roccus, Straocha, Lessius, Cor- 
vinus, WolfT, Marquardus, and Stypmannus. 

After showing that wager contracts were formerly permit- 
ted at Florence, Naples, and Marseilles, the distinguished 
author proceeds : 

*^ Why is it that the fortune of ships is not more generally 
allowed to be embraced by them ? The reason is, that navi- 
gation has been viewed as a matter interesting the State : ad 
summam rempubli&im navium exereitio pertineU It is not to be 
borne, therefore, that one should place himself in a situation 
to desire the loss of a vessel. The greediness of gain is 
capable of producing crimes which it is desirable to prevent. 
Hence the cause that, in most commercial places, wager in- 
surances have been prohibited. They were so by the K^gle- 
ment of Amsterdam ; also at Geneva ; Blackstone mentions a 
statute of George II, prohibiting them in England ; and 
finally, they are forbidden by the Ordonnances de la Marine." 

Again, page 13: 

'^ It is plain, therefore, that insurance is not a source of 
gain to the assured. The very nature of the contract forbids 
that it should be so. The Guidon asserts it as a maxim, that 
the assured cannot reap adviemtage from the loss of others. 
Jean Pierre Ricard remarks, that insurances having been in- 
vented and introduced for the purpose of relieving merchants 
in case of loss, it would be acting very unjustly for them to de- 
sire to enrich themselves, or to profit at the expense of the in- 
surers. So the Ordonnance prohibits the causing to be insured, 
profits expeded upon merchandise, freight and wages to be 
earned and goods beyond their true value. In a word, one may 
have insured only what one runs a risk of losing, and by no 
means advantages which one may fail to realize, for assurance 
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is not for the assured a title to gain. It may not have any 
other object than that of protecting him from loss ; thai w to 
say, from real intrinsic loss, flowing directly from the subject 
matter. Damnum quod re vera inducitur. AH contracts vary- 
ingfrom tliis principle are void and to be rejected J^ 

To the same effect will be found the definitions of Marshall, 
May, Wood, and of all other writers on insurance law, and of 
all courts in decisions. When the principle of indemnify is 
tampered with by legislatures or courts, the very vitals of the 
insurance contract are in danger. And whilst I yield to no 
one in the alacrity with which I give adherence to new prin- 
ciples of law, which have been born of the progress of this 
remarkable age, and which have become necessary for the ad- 
justment and readjustment of its complicated machinery,, yet 
I tremble when I discern a tendency to pull down this prin- 
ciple of indemnity, which is as impregnable in the forum of 
reason as it is venerable in practice ; which has preserved the 
contract of insurance — possibly from the remote period of the 
Roman Empire — to the present day, and to substitute there- 
for in " the valued policy law," what I can but r^ard as the 
first step towards the authorization of a class of wager con- 
tracts which have always been heretofore regarded by the 
courts as absolutely void. This law may be the basis of a 
system which is to take the place of insurance — for it is not 
insurance — and which will be more in accord with that spirit 
of the age, which, while it demands, on the one hand, the 
most stringent limitations upon all corporate growth and 
power, yet, on the other, permits to the individual liberty 
without limit in every department of trade; but its early 
grave will be found in the gambling and incendiarism which 
will inevitably result. 

2d. This leads to the second branch of the argument which 
I am endeavoring to present, to wit : the doctrine of wager as 
applied to the insurance contract. 
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I shall discuss under this head the valued policy contract 
as used from an early period in the history of insurance. It 
is true that formerly a value was generally attache<l to the 
property covered^ but this did not then constitute what is now 
understood by " a valued policy," because the insurer was per- 
mitted to reduce such estimate by evidence. If property was 
insured generally, no value being named, the burden was 
upon the assured to establish by competent evidence the real 
amount of his loss. If a value was named in the policy, it 
was held to he prima facie correct, subject to be modified by 
competent testimony."*" Gradually, by legislation and the de- 
cisions of courts, the force and effect was given to this form 
of policy which is now understood to attach to the " valued 
policy" proper; that is to say, in the absence of fraud, gross 
overvaluation, etc., the amount named was conclusive. So 
soon as this principle was firmly established, the valued policy 
became the exception, and not the rule, for insurers and in- 
sured at once perceived the dangerous tendency of the doctrine. 
Then came into general use what is now known as " the ojjen 
policy," which, when exact justice is attained, can never afford 
more than indemnity. Doubtless there have always been, and 
still are, exceptional cases where the valued policy will serve 
a good purpose, and can be resorted to without serious danger 
to the principle of indemnity, and when entered into by con- 
sent of the contracting parties, and not under the lash of a 
statute, should be strictly enforced. 

But the valued policy law, which has been before the legis- 
latures of sd many States of the American Union, makes, or 
attempts to make, the exception the rule — the abnormal, the 
normal. 

It must be constantly borne in mind that while contracts 
ordinarily are made for the purpose of acquiring — of increas- 
ing — the contract of insurance, as heretofore used, was the 

*A bill to this effect, I obaervei has been reoentlj presented to the 
Legislature of California. 



Digitized by VjOOQIC 



HENRY JACKSON. 267 

offepring of a wise forethought, which attempted to guard 
against loss — to prevent decrease. Whenever it is embraced 
as a means of acquiring, it can no longer be termed insur- 
anoe, unless upon the principle of liums a non lucendo. 
Every dollar which is at risk beyond the market value of the 
property covered, is nothing more nor less than a dollar bet 
on the happening of a given contingency. So far as that 
dollar is concerned, there is no appreciable difference between 
it and a dollar staked on a game of cards, a horse race, or 
a prize fight. Though, as I shall hereafter attempt to show, 
the dollar bet on whether certain property will be destroyed 
by fire or not, within a given time, is surchai^ed with far 
greater evil and demoralizing tendencies than the dollar bet 
on what is known ordinarily as gaming. This surplus over 
the real market value would constitute a wager contract in 
countries where insurance by form of wager is permitted, but 
the contract ceases so far to be insurance. Emerigon, 210. 

" We prohibit,*' says the Ordonnance, " the insuring or re- 
insuring effects beyond their value by one or several policies, 
on |)ain of nullity of the insurance, and of confiscation of the 
goods.*' " If the assured has concealed insurances, or con- 
tracts of maritime loan, and these with those he has declared, 
shall exceed the value of the effects insured, he shall be de- 
prived of the effect of the insurances, and shall be bound to. 
pay the sum borrowed, notwithstanding the loss or capture 
of the vessel." "And if he pursues the payment o£ sums in- 
sured beyond the value of the goods, he shall be, in addition, 
ezemplarily punished.'* 

As already stated, in the early history of the insurance con- 
tract, where a value was attached on the face of the policy to 
the property covered, it was prima facie binding on both 
parties, but the insurer was permitted to show to the con- 
trary. Thus the element of wager was avoided. It is un- 
necessary to enter upon the question as to whether this was 
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permitted only in case of fraud, because the settled rule seems 
to have been as stated by Emerigon, to wit : 

" The Ordonnanoe says, 'saving to the insurer in case of 
fraud, the right to insist on a new valuation ;^ but it is known 
there are two sorts of fraud, the one personal, which is dol 
properly so called, dolvs malua; the other existing in the sub- 
ject, without any person being guilty of wrong, dolu9 in re 
ipsa. The words ' in case of fraud,' must apply to all cases 
where there is personal dol or dolua re ipsa, and are inter- 
preted according to the common law, which, considering the 
valuation contained in the policy as the title and certified in- 
tention of the assured, leaves to the insurer the liberty of de- 
stroying this by opposing evidence. Such is the general 
doctrine. It would be then an abuse of the text of the Or- 
donnanoe, and of the mode of expression adopted by some 
authors, to maintain that it is necessary in this case that the 
assured should be guilty of fraud and of dol, properly so 
called ; for from the moment the assured desires to turn a 
loss to advantage, and to receive more than he had placed at 
risk, the good faith he might have possessed in the beginning 
is changed into veritable fraud.'' 

Marshall, on page 290, et seq., lays down substantially the 
same principle : 

" The value in the policy, however, ought only to be con- 
sidered SiB prima facie evidence of the amount of the interest 
of the insured; for though this value is admitted by the in- 
surer, y^t, as he admits it upon the mere representation of the 
insured, if he afterwards find tliat this was fallacious, that it 
was fictitious, and only a cover for a wager, it cannot be 
supposed that he is so far concluded by his admission as not 
to be at liberty to dispute the value, and show by evidence 
that it was a mere evasion of the act." * * * "Where a 
valued policy is borui fide meant as an indemnity, the courts 
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will not inquire very minutely whether the valuation be very 
near the true interest of the insured. A small excess ought 
not to be regarded. Considering the uncertainty of every 
valuation^ a scrupulous exactness on this point would only 
occasion endless litigation. But, on the other hand, if the 
irUerest proved be a mere cover for a wager ^ every court mud 
pronounce the policy to be voidy within the meaning of the 
Statute:' 

Lord Mansfield, in Lewis r.Rucker, 2d Bur., 1171, cited by 
Hughes on page 45, says : 

^^ The only effect of valuation is fixing the amount of the 
prime cost, just as if the parties admitted it at the trial ; but 
in every argument, and for every other purpose, it must be 
taken that the value was fixed in such a manner as that the 
insured meant only to have an indemnity,'^ 

Mr. May says, page 81, in reference to wager policies : 

'^ The courts, nearly without exception, hold such policies 
void ; not only because in contravention of the fundamental 
object of the contract of insurance, since where there is no 
interest there can be no loss, and where there is no loss there 
can be no indemnity; but because when the insured has 
nothing to lose, but everything to gain by the happening of 
the event insured against, it would be dangerous and demor- 
alizing to subject the insured to so great a temptation to de- 
stroy the property or the life upon which the insurance is 
effected. A sound public policy will not sanction any such 
temptation. And, indeed, the nearer the insured is brought 
by the terms of the contract into such a position that he can 
in no event be the gainer, the more nearly will the contract 
conform to the true principles of insurance.^' 

The above extracts from some of the leading writers on in- 
surance, have been embodied in this paper as a convenient 
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and authoritative method of stating the principles of law 
which would be deduced from an examination of statutes and 
decisions. The following propositions may be safely said to 
be established : 

(1) That from the birth of the insurance contract to the 
present day, the principle of indemnity — ^not of gain — has 
been of its very essence. 

(2) That without thb controlling feature, it would have 
met an early death at the hands of legisilative bodies or courts, 
as coming within that large class of contracts so prolific of 
evil, known as wagers, against which all the machinery of 
government has been brought to bear. 

(3) That "the valued policy '' originally did not preclude 
an inquiry into the correctness of the estimate attaches! to the 
property, at the instance of the insurer. Such value >vas only 
prima fade binding. 

(4) That the " valued policy," as more recently used, was 
an exceptional form of contract, which must itself have been 
entered into solely for the purpose of indemnity, but which 
permitted a margin of possible, but not anticipated, profit to 
the assured, provided he acted in good fuitli in the first in- 
stance, and with no view to any benefit other than protection. 

In England valued policies are rarely used except in 
marine insurance. *' Valued fire i)olicies," says Porter, page 
212, "are practically unknown." 

In this country, the settled rule as to valued policies seems 
to be, that in case of the total loss of the property covered, 
the insurer is obligated to pay the amount called for by the 
policy, unless the overvaluation is so great as to suggest that 
protection was not the sole object of the contract ; for if made 
with a view to profit, it would liave been procured by fraud. 
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The insured must recover, in case of total loss, the face of 
the policy or nothing ; if the overvaluation is not so great as 
to suggest fraud, he recovers the amount named ; if there 
was fraud he can recover nothing, for the policy is void. But 
whether the contract of insurance be in ihe Airm of an open 
or of a valued policy, in either event, under all the authori- 
ties, ancient and modern, indemnity is the central idea; and 
though in exceptional cases, the insured may be allowed more 
than bis actual loss as might be established by the market 
value, yet there has generally been some circumstance which 
warranted the exception. 

3d. At the very threshold of the third division of the 
discussion, I am met by the advocates of valued policy legis- 
lation with a demurrer ; for, admitting every position taken 
to be substantially sound, they reply that l6ng experience 
leads the insuring public to demand — not an abandonment of 
the principle of indemnity — but a radical innovation in its 
practical application. So far as insurance on buildings is con- 
cerned, they insist that what will be " indemnity " in case of 
total destruction, shall be fixed before the loss, not after. 
Especially do they urge this, not only to prevent the disas- 
trous results of overinsurance, but also to make the value 
upon which premium is collected the same as that upon which 
loss is paid. At first glance this seems reasonable and just, 
but careful consideration will demonstrate that, as a general 
rule of action, it is entirely impracticable without, the emas- 
culation of the principle that the insured shall never gain by 
his loss. Theoretically, the proposed innovation would seem 
logiciil, but when applied to actual business it will be readily 
ascertained that it will destroy the possibility of that very 
indemnity which it proposes to secure, because the insurers 
will neceasarily be compelled to leave a large margin uncov- 
ered, and the resulting loss to the innocent and honest will 
be out of all proportion to the slight benefit which is antici- 
pated. The missing link in the logic which demands the 
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change is, that what may be indemnity to-day, may not be 
to-morrow — possibly will not be a year hence, and probably 
will not he five years in the future. So many elements, all of 
them subject to that change which time is incessantly work- 
ing, must be combined to ascertain value, that human fore- 
sight is entirely too limited in its reach to put a just estimate 
even upon buildings, at any given time in the future. 

But this legislative tendency does not pause with extend- 
ing the innovation to buildings only ! It evinces a decided 
inclination to embrace all- property which may be specifically 
insured, and occasionally bestows a suggestive glance upon 
stocks of goods, etc., which are changing daily, both in spe- 
cifics and value. 

What has given birth to this extreme legislative tendency ? 
Why does it seem to be impossible to convince the reasons of 
honest, intelligent, and reflecting men on this subject by 
arguments which are simply overwhelming ? Deduction and 
induction, cold logic and bitter experience, have been brought 
to bear with signal ability, but, in certain States, all to no 
purpose ! As a lawyer representing many of the companies 
doing business in the South, I have followed the discussion of 
this question, as published in the insurance periodicals, and 
I must say that the masterly presentation of the argument 
against valued policy laws, has been my admiration, and is 
now my despair, for it leaves me but little to say, without 
trespassing upon a field already occupied. I have therefore 
attempted to consider the important questions involved from 
a professional point of view. Upon this branch of the dis- 
cussion, however, to wit : the consideration of the matter 
from a legislative standpoint, it will be necessary for me 
briefly to touch upon ground already covered by writers 
much better equipped for the work than I can ever ho|)e to be. 

I shall treat this division of my subject as follows : 

(1) The causes which have led to the valued policy legisla- 
tion. 
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(2) Such legislation is oppoeecl to what has been considered 
to be public policy. 

(3) The flagrant injustice which will neeessftrilj result to 
insurance companies endeavoring to carry on a legitimate 
business. 

(4) The evils which will result to the general public. 

(1.) A distinguished citizen of the State to which I have 
the honor to belong, Greneral Robert Toombs, once said, in 
discussing the exemption from taxation which had been 
granted to certain railroad companies in the early history of 
Greorgia, that if he could be incorporated, he would be 
supremely happy, because he would then become a favored 
child of the Commonwealth, enjoying all of the blessings of 
good government, whilst he would be relieved of all its bur- 
dens. In this observation, he believed that he was address- 
ing the prevailing public sentiment, and he was correct. 
SwAi a sentiment would not have been generally entertained, 
without a cause. Where was the cause ? In this country, 
there have been constantly at work, on parallel lines, for 
many years, two opposing forces. On the one hand, the 
arbitrary power of accumulated capital; on the other, the 
ever increasing force of a free people, daily becoming more 
intelligent, and more determined to reserve to themselves 
every right and power to which they are entitled by virtue of 
the institutions under which they live. The energy and 
friction of the irrepressible conflict occasionally begets ex- 
treme and unwarrantable action from first the one, and then 
the other. Capital is grasping I As was observed by Sen- 
ator Sprague of Rhode Island (I quote from memory) : 
^* There is but one influence more grasping, unyielding, and 
cruel than one million of dollars, and that is two millions/' 
and whilst the remark is extreme, still, it again presents the 
general sentiment 
18 
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The growth of the jurisdiction of the United States Courtn, 
which has been constant from the close of the late war to the 
Act of Congress of March Sd, 1887, has been regarded bj the 
great m^ of the people, as the strengthening and enlai^iog 
of tribunals especially designed for the protection of capital 
in its onward march to arbitrary power. Concentrated capi- 
tal comes in direct contact with the masses principally through 
CDrporations, and corporations can only act through sobordi- 
nate agents. In the transaction of the business of banks, of 
railroads and insurance companies, the number of these 
agents, from the president to the office boy, is very great, and 
no matter what care may be exercised in their selection, many 
are not adapted to the positions they are expected to fill. It 
is a noticeable fact, that but few men can withstand the in- 
sidious operation of that feeling of power which results from 
the representation of hundreds of thousands, and millions of 
dollars. Even public office, which in this country is depend- 
ent upon the will of the people, has often the effect of making 
the humble arrc^nt. This idea has been embodied by the 
great dramatic writer in the soliloquy of Hamlet, as the 
" insolence of office." How much more so private office, 
which is dependent upon the will of one or more employers ! 
One officer or agent in a community, where possibly a 
hundred are employed, who evinces in any way the " inso- 
lence of office," will often prejudice the entire voting popu- 
lation against, not only his own company, but the entire class 
of business with which he is connected, and, in a noeasure, 
against all corporations. Where is the man of comfortable 
or straitened circumstances, of moderate or humble position, 
who has not been made to feel this oppression ? Of course, 
the same may be said of representatives of partnerships or of 
individuals, but the ill effects produced in those cases are 
modified or destroyed by the personal force of the principal 
or principals ; whilst the officer of a corporation has a princi- 
pal, yet it is, to the ordinary public, only an abstraction which 
alone has a personality in an agent. 
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It will be further observed that the prejudice against cor- 
porations generally^ and insurance companies in particular, 
exists principally in small cities and towns, and in the rural 
districts. The business of insurance in such sections, where 
U prodiAcea friction^ is, as a general rule, transacted by stran- 
gers to the people. Whilst the soliciting agent, on the one 
hand, is usually selected with a view to his personal popu- 
larity, and the confidence the community has in him, and his 
compensation made dependent upon the amount of business 
he obtains ; the adjuster, on the other, is a stranger to the 
assured, and his salary or per diem may, in some instances, 
be affected in the proportion that he secures salvage. I do 
not mean to intimate that the compensation of adjusters is 
r^ularly, or even generally, fixed by the amount of salvage 
they make ; but that one who effects close settlements is 
always in demand with some companies, and can, within certain 
limitations, name his own per diem or salary. 

'^ One swallow does not make a summer ,'' but one over- 
reaching, or domineering adjuster, will arouse the indignation 
of an entire State. These gentlemen are, as a rule, just and 
liberal, respectful and urbane ; but occasionally, I have ob- 
served one who^ would provoke the wrath of Job, and the 
presence of this one would prove sufficient to induce all the 
hostile l^islation which T am discussing. 

It is useless to reply that this result is unjust and oppress- 
ive to the companies I The fact remains, and is incontro- 
vertible. Imperative instructions from the principals to be 
fair and liberal, the small percentage of contested claims, etc., 
constitute no satisfactory response. The public may be un- 
reasonable, but as legislation depends at last upon the view^ 
of the voters, their prejudices must be removed, if possible, 
though based upon no just or tenable foundation. 

Again, whilst those in charge of the interests of the re- 
spective corporations at the home offices, may earnestly desire 
to deal with the assured in a manner which shall be above all 
criticbm, yet the methods adopted in the distribution of labor 
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and the provision for compensation may have a tendency to 
prevent this result. The United States and Canada are 
divided by some of the companies^ for the convenience and 
order of business, into large geographical sections^ and over 
each is placed a manager or general agent. The incomes of 
these gentlemen depend upon the terms of the various con- 
tracts under which they are engaged. Probably most, if not 
all, provide compensation by a fixed percentage upon the 
business done, and upon the net profit made in each territorial 
division. Some stipulate that the expense of the business 
shall be defrayed by the officer in charge. 

The local agents are selected by the heads of the depart- 
ments, who are naturally governed by the volume of business 
which it is supposed the appointees will control. Generally, 
the adjusters are also selected by the same authorities — and if 
not by them, they would ordinarily exercise a potent influence 
in the matter of appointments. The compensation of the 
local agent is made to depend upon the premiums he collects, 
usually fifteen per cent, thereof. Now, we will for a moment 
consider the case of a company which has provided for the 
compensation of the manager or general agent of one of its 
departments, by allowing him a percentage on the premiums 
received, and on the net profits, but requiring that he shall 
meet the expense of the business out of his income, affording 
him the privil^e of adjusting himself, or of employing such 
persons as he may deem proper. 

Where could there be found a more flagrant departure from 
that principle of the Lord's prayer, which says : " Lead us 
not into temptation "7 If as has been so often urged, the 
tendency of the valued policy law is to lead the insured into 
temptation, how much more so the method of transacting 
business now being discussed ! 

The general agent and the local agent are both directly in- 
terested in the volume of business done, which depends largely 
upon the value attached to each risk. The former is also 
directly interested in cutting down the losses to the mini-' 
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mum. The adj aster is indirectly affeded bj the amount of 
salvage he makes. Unless manager^ local agent, and adjuster 
occupy a plane so high that they live in an atmosphere far above 
the temptations to which the aven^ human being is subject^ 
one or the other will occasionally fall, and at each successive 
fall| public indignation is aroused, and severe l^islation de- 
manded. Whilst an excessive loss in one State, by one com- 
pany, might not seriously curtail the profits to the stockholders 
on all the business transacted throughout the entire country, 
yet it might affect most disastrously the income of the general 
agent in whose territory it occurred. If the companies de- 
manded that the insured shall be kept out of temptation, is it 
too much for the public to ask that the same principle be ap- 
plied to the agencies through which they issue their policies 
and adjust their loss^? A& a rule, managers and general 
Agents are prone to be liberal, but again there is the inevitable 
and irrepressible exception, and unfortunately, whether with 
e»r without reason, the methods of the latter give shape to 
public sentiment. 

But it will doubtless be said that the rules upon which the 
companies compensate manager, agent, and adjuster, are iden- 
tical with those that prevail in other businesses; that the self- 
interest of the employ^ is invoked by giving him conditional 
compensation, in order to secure the most effective work ; that 
the assured should not be regarded as imbecile, but as compe- 
tent in every way to protect himself, etc. This may be all 
true in the abstract, but if not considered properly appli- 
cable to the insurance business by an unreasonable public, 
which wields the legislative power, what course would 
wisdom dictate? Unquestionably, reform in the business 
methods I 

What statesman, or political economist, forty, or even 
thirty, years ago, foresaw the establishment of the railroad 
commissions. State and National ? Would not the leaders of 
thought in this country have promptly replied to the proposi- 
tion, that the law of supply and demand, free competition, 
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woald regulate freights, etc., and protect the people? And 
yet the commissions, whether wisely or anwisely, have been 
established by law ! Next to railroad companies, in the uni- 
versality and intimacy of their relations with the public, we 
have insurance companies, and whilst in the nature of their 
franchises, they differ in many respects from the former, yet 
there is analogy sufficient to apprehend that the causes which 
led to the hostile legislation against the one may invoke it 
against the other. 

Naturally, the question presents itself, how are insurance 
companies successfully to conduct business except in the 
methods now pursued by them ? Whilst the response may 
not properly fall within the purview of this paper, I will 
venture to make one or two suggestions, which result from 
observation in the settlement and d^nse of cases brought 
against them. 

First, invest a considerable portion of the large sums now 
annually expended for adjustments, in active, constant, and 
rigid inspection of risks, not more with a view to the moral 
and physical hazard, than to the amounts to be carried. 
Whenever, without serious detriment, the local agent can ad- 
just and pay a loss, intrust the settlement to him. It is true 
that the number of disputed claims is insignificant as com- 
pared to those paid without question, but one controversy 
will embitter an entire section, should the assured have the 
respect and confidence of his neighbors. If to the number of 
controverted claims are added those in which the settlements 
have not been perfectly satisfactory, the pen*entage would be 
increased. Companies labor under a great delusion when 
they assume, that because they have taken up the policies of 
the assured by prompt payment, the settlement is satisfac- 
tory. If an attempt, though unsuccessful, has been made to 
reduce the loss below the amount paid, the assured, in a vast 
majority of cases, become intensely prejudiced to the entire 
business. He can never comprehend why, if his friend, the 
local agent, is qualified to make the contract, he is not also 
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competent to conclude the settlement. Obeervation will 
demonstrate that an overwhelming proportion of the contro- 
verted claims resalt from the i^neffieiency of local agents^ and 
the beneficial effects of careful work done in their selection 
and education, will immediately be felt in every department 
of the business. Companies may not secure such close settle- 
ments, but a great stride will have been made towards 
the conciliation of that spirit of active hostility now mani- 
fested by the legislator and the juryman. Let the local 
agent promptly pay every loss which an ordinarily intelli- 
gent person would be competent to fairly estimate, and let 
DO })erson be appointed local agent who is not ordinarily 
intelligent. 

Again, let the agent or adjuster who determines the amount 
to be paid, be liberal in estimating values. To most insurable 
pmperty, two values may be said to attach, the one such as 
would be placed thereon by the average citizen, tlie other such 
as would resalt from the close calculation of the cost of every 
element which is included in the property covered. Where 
is the man who has erected a house within the estimate of the 
architect? Where is the man who has constructed exactly at 
the sum named by the contractor? If the premium at the 
inception of the contract, which enters the treasury of the 
company, is based upon the value to which allusion is first 
made, why should not the estimate by which money is taken 
out of the treasury of the company, be fixed by the same 
standard? The honest property owner procures insurance 
from his friend and neighbor, the local agent, to the amount 
which he has always regarded as the value of his house. A 
loss ensues, and a stranger, full of figures and fractions and 
rules, takes the place of the friendly agent for the purposes of 
adjustment, and he applies an entirely different rule of esti- 
mating from that adopted when the premium was paid. No 
matter that such is the letter of the contract, public sentiment 
will never sanction its rigid enforcement ! Courts may 
instruct juries in the most imperative manner, but the ver- 
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diets rendered always evince that even among men consecrated 
to the discharge of a public service^ the prevailing sentiment 
overrides even the sanctity of an oath. 

Another cause of this hostile legislation is^ that the enor- 
mous surpluses and reserves held by the successful insurance 
companies^ after payment of large dividends on the original 
stocky is attributed by the general public, not only to high 
rates, but more especially to the fact that the settlements of 
fire losses demonstrate that in a large percentage of cases, the 
corporations are, day after day, year after year^ receiving 
premiums on values, which, in the case of fire, will be 
shown to have had no existence. It is useless to respond 
that the owner knows better than any one the value of his 
property, and the amount that ought to be carried I If a fire 
takes place, the adjuster wilj, much more readily than the 
owner, put a value thereon. Therefore the conclusion is 
reached that these corporations are annually storing away, 
or distributing among the stockholders, money for which 
they gave no consideration whatever. It is useless to point 
to the Chicago and Boston fires, to the immense percentage 
which expenses and losses have consumed of premiums, etc. ; 
the fiict remains, that the companies habitually receive pre- 
miums based upon valuations, which they will repudiate if 
fires ensue. ** The mischief/' says the legislator, " is mani- 
fest; where is the remedy?'' The valued policy law is the 
response! 

So modi fer the causes which have led to this hostile 
legislation ! That the evils complained of do not justify the 
remedy proposed, I will now attempt to show. 

(2.) The greiit curse of the world is too much government! 
The spirit of our institutions has always been ineradicaUy 
opposed to what is known as ^paternal government." If 
man has reached that condition of enlightenment and civili- 
sation, which CQpacitates him for self-government, it may be 
I^id down as a fundamental proposition, that the less the law 
making power has to do with oontrolliog him in his business 
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methodsy the better. Protect his life^ his liberty^ and his 
property, educate bim suflBciently for ordinary purposes, 
strengthen the family ties by the sanction of law, guard his 
right to participate in the government, and to worship his 
God as his conscience may dictate, and launch him for wea^ 
or for woe 1 This I believe to be the true theory of our 
republican institutions, and all legislation which tends to 
restrict his free action seems to me contrary to public policy,* 
If a citizen, competent to manage his own business interests, 
is willing to contract with an insurance company for an open 
policy upon his property, why should he not be permitted 
to do so? Why should the advocates of the valued policy 
compel their fellow-citizens to procure that form of con- 
tract, or to remain uninsured ? Should not both, classes 
be permitted to contract for open or valued policies, for 
specific or floating insurance, etc., as their- judgment may 
approve? Insurance companies cannot force their customers 
to take open policies, any more than the latter can compel 
them to issue valued policies. There are several ways in 
which there could be marked improvement in the methods of 
conducting the insurance business, viewed from my stand- 
point, but the changes must result from competition and 
experience — not from arbitrary legislation. If this valued 

* " One result of all the new State interference is, thai the State is being 
saperseded in vast domains of its proper work.' While it is reaching out 
on one side to fields of socialistic enterprise, interfering in the interests of 
parties in the industrial organism, assuming knowledge of economic laws 
which nobody possesses, taking ground as to dogmatic notions of justice 
which are absurd, and acting because it does not know what to do, it is 
losing its power to give peace, order, and security. * • • I have ex- 
amined a great many cases of proposed interference with free contract, and 
the only alternative to free contract which I can find is ' heads I win, tails 
you lose/ in favor of one i^arty or the other. ♦ ♦ ♦ Which may we 
better trust, the play of free social forces or legislative and administrative 
interference? This question is as pertinent to those who expect to win by 
interference as for others, for whenever we try to get patemalized we only 
succeed in getting policed.'' — Professor W. G. Sumner, in North Am, Eev,^ 
August, 18a7. 
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policy law is a step id the direction of paternal government, 
let us at least be American, and move at onoe to what is the 
logical result, namely, ^ Insurance by the respective State 
Grovernments/' I could present some plausible arguments in 
support of such an innovation, had I the time. Experience 
has demonstrated that every man with property should be 
insured against the loss resulting from contingencies beyond 
his control. Why should not a small additional tax be col- 
lected in consideration that in case of loss by fire, the public 
treasury should respond? An honest administration of such 
a governmental scheme would result in cheap insurance, and 
would prove a lion in the path of incendiarism and fraudu- 
lent claims, because the legislative, judicial, and executive 
powers would all be brought into full play to punish the 
criminal and to protect the treasury. The details could be 
readily worked out, and doubtless much money would be 
saved to honest tax})ayers, who now have to meet, in the 
shape of increased rates, the loss resulting from frauds suc- 
cessfully perpetrated. But such a scheme would not be in 
consonance with our institutions, and no legislator of the 
present day, would propose it. Yet, I maintain that it is but 
the logical sequence of the principle upon which the valued 
policy legislation is based ! 

Closely related to the valued policy laws are the bills pro- 
hibiting the removal of cases to the United States Courts, re- 
quiring the reincorporation of foreign companies desiring to 
do business in States, and prohibiting the formation of asso- 
ciations of companies, etc., for the purpose of regulating and 
maintaining rates. All of these are contrary to the general 
policy of our system of govern meut. The Constitution of the 
United States provides that the '^ judicial power shall extend 
* * * to controversies between citizens of different States." 
Congress has declared how this jurisdiction shall be main- 
tained and exercised by the courts. Under these circumstances 
the Legislature of a State enacts that a foreign corporation, as 
a result of exercising a right guaranteed to it by the Consti- 
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totion and laws of the United States, shall forfeit its right to 
do business in that State. Whether the proposition that a 
corporation always remains, for jurisdictional purposes^ a 
citizen of the State where chartered, though it inaj become 
permanently domiciled in another State, be sound or not, yet 
it is assuredly contrary to public policy to make the exercise 
of a constitutional privil^e the ground of forfeiture of any- 
thing, much less of a license already granted. And such seems 
the tendency of the recent decision of the Supreme Court of 
the United States, in Barron v. fiurnside, 121 U. S., 199, 
qualifying or limiting what was said in Doyle r. Continental 
Ins. Co., 94 U. S., 536. 

We have associations of railroad agents, of locomotive en- 
gineers, of knights of labor, of lawyers, of doctors, of bakers, 
of shoemakers, in fact, of representatives of every class of 
business, and why exclude insurance agents and underwriters? 
Surely, in union there is strength, and if the people of a State 
can unite to exclude every insurance company who will issue 
any other than a valued policy, the representatives of com- 
panies may concentrate into a body for the purpose of main- 
taining and adjusting rates. 

(3.) Where the insurance business is transacted under a 
valued policy law, one of two results must inevitably follow, 
either a heavy increase in the rate of premium charged, to 
which I will refer in conclusion, or great loss to the com- 
panies. Of course, as was pointedly remarked by a prominent 
statesman, who was opposing the increase of the pay of public 
officers in his State, ^' if they don't like the whisky they can 
just pour it back in the jug,'' in other words, resign — so in- 
surance companies can withdraw from such territory as is 
oppressed with the incubus of such a law. 

But assuming that they did not withdraw, the )!r8f injustice 
to which I refer is the compulsion they are under to transact 
business not coYitemplated by their charters other than in 
exceptional cases. ''A valued policy is utterly meaningless. 
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unless it contemplates giving the owner more than the cash 
value of his property," suoeinctly says the Weekly Under-- 
writer. And to afford more than indemnity was never antici- 
pated in the grant of corporate privileges to insuranoe 
companies. If the insured is only to have, in event of loss, 
the real market value of his property, provided it does not 
exceed the amount of the policy, he is already fully protected 
by the contract itself, independent of any law. 

SeconcUyi It involves a radical change in the methods of 
doing business, because no company can afford to issue 
valued policies, without a careful appraisal, in advance, of 
every risk. 

UUrdly, It will have been observed by any intelligent 
lawyer who has devoted much of his time to the defense of 
cases against fire insuranoe companies that the only possible 
way to obtain for them even an appearance of justice, where 
matters of fact are involved, is in securing by the verdict a 
reduction in the amount called for by the policy. The rep- 
resentatives of the company — adjuster, agent, and counsel — 
may be satisfied beyond peradventure that the loss was the 
result of arson, and yet may have been unable to obtain evi- 
dence suiBcient to convict. Without testimony which will 
exclude every reasonable doubt, no matter what may be the 
chai^ of the court, a verdict for the defendant cannot be 
obtained. Cases which clearly indicate arson are, with but 
few exceptions, accompanied by over-valuations, mis«repreeen- 
tations, etc. By uniting the two defenses, juried, who would 
never consent to find a verdict based upon arson, may fre- 
quently be induced to reduce the loss to the minimum which 
the evidence will justify. Thus thousands of dollars are an- 
nually saved in the few cases which are litigated from the 
grasp of men who there is every reason to suppose burned 
their own property. Crime is not usually committed by day- 
light, in the presence of witnesses, and of all violations of the 
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Penal Codes of the States^ none is more difficult to detect than 
arson. Direct evidence is not to be bad, and when circumstan- 
tial evidence is relied upon^ unless it excludes every other 
reasonable hypothesis than the guilt of the defendant, con- 
viction is impossible. 

Where the valued policy law is offeree, this mode of defense 
is unavailing, because there must be a verdict for the defend- 
ant upon the ground of arson, or because the policy is void, 
or for the insured, finding the full amount. 

Fourthly, on account of the depreciation that is constantly 
resulting from causes too numerous to be enumerated, term 
policies must be either abandoned, or the property insured 
&r below its real value at the inception of the contract. This 
will be true, to a less extent, as to annual policies. 

(4.) The valued policy law constitutes a Hydra- head of 
evils to the general public, some of which I will enumerate. 
The first experiment in this class of legislation was made by 
the State of Wisconsin, in the year 1874. Ohio and Texas 
followed in 1879, then the Territory of Idaho, and lastly 
New Hampshire, in August, 1885. Experience under its 
operation in Idaho led the Territorial Legislature to repeal 
the law at its last session. Bills embracing the valued policy 
feature have been introduced into the Legislatures of nearly 
all the States of the American Union, and, with the exception 
of Wisconsin, Ohio, Texas, and New Hampshire, after stub- 
born debate, have either been defeated or withdrawn. In 
Minnesota the bill was vetoed by the Governor. 

The first deleterious effect of such a law is, either an im- 
mense temptation to crime, or the assumption of a large pro- 
portion of the risk to be carried by the owner himself. The 
crime to which this experimental legislation principally 
leads is, unfortunately, one that involves the innocent in pos- 
sible ruin, while it enables the guilty to perpetrate successful 
robbery. This disastrous result, by a large increase of ex- 
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pense^ and by forcing the insured to carry a considerable 
portion of the risk^ may be avoided, but in case of fire, again 
at the cost of the innocent. 

Again, the increased expense will inevitably result in an 
increased rate of premium. If the valued policy law be 
confined to buildings, no company could afford to take risks 
thereon, without having careful appraisement, and this must 
be charged to the property owner. Thus it operates harshly 
upon the latter in decreasing the amount of his insurance, 
while it increases the rate of premium. Experience in Wis- 
consin and Ohio has demonstrated such to be the fact in the 
increase of the ratio of loss to risk, and of loss to premium. 
New Hampshire during the current year, seems to be evincing 
an unusual facility and capacity for combustion. I shall 
spare my audience the infliction of insurance tables showing 
percentages, ratios, etc., but simply state that an examination 
of them, ooverinor the short period that the experimental law 
has been in force, will show that rates and losses have both 
largely increased, whilst the resulting loss to the uninsured has 
been enormous. As stated heretofore, I see no reason why 
companies cannot successfully operate under a valued policy 
law, provided the public is preparetl to meet the largely in* 
creased expense. '^ Before the war/' to use the current phrase 
of the day, the young scion of a wealthy American family 
went abroad to complete the education of which his fond 
parents had never had the advantage. Upon his return, his 
mother asked him what, of all he had seen in his travels, he 
deemed the most desirable ? With the enthusiasm of exuber- 
ant youth, he replied, " Oh, mother, Paris — Paris, of course." 
The old lady immediately exclaimed, with a. heart full 
of affection : ^^ I buy 'em for you, my child ; I buy 'em right 
off." 

So if the public wish valued policy laws, they are wMim 
easy reach, for the Legislatures can enact them, but the people 
must bear the expense. This expense I consider an absolute 
waste of money, and with no corresponding benefit. To 
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enact them in order to repress the erils of over-insurance^ 
does not evince the exercise of that calm wisdom which 
should characterize legislation^ because the same result could 
be reached by a law that the insured should never recover 
more than a fractional pert of the cash value of his property 
at the time of the fire. The effect of such an enactment 
would not leave a greater margin undbvered than will inevit- 
ably result from the operation of the valued policy law, when 
the methods of business of the companies shall have been 
thoroughly readjusted to meet its requirements. 

From the origin of insurance, down to the present day, 
whether we are indebted for it to the Phoenicians, the Cartha- 
ginians, the Greeks, the Romans, the Jews, the Lombards, or 
the Venetians ; whether it belongs to an age more remote or 
was first known in the Thirteenth Century, indemnity — com- 
penaationfor loss sustained — has been of the very essence of 
the contract From the auspicious moment of its birth, the 
lawfully begotten child of peace, commerce and civilization, 
it was tlie principle of indemnity — not of speculative gain — 
which sent the rich young blood bounding through its veins I 
If, in its youth, it guarded the white fleets which sailed the 
Indian, the Pacific and the Atlantic oceans, laden with the 
wealth and energy of man, as in infancy, it held its protect- 
ing sEgis over the commerce of the Mediterranean, the 
MgBBSiXij and the Euxine seas, it was indemnity to the as- 
sured — not profit — which was its inspiration 1 And now in 
its full maturity, when there is scarcely a city or a hamlet 
in the civilized world where its beneficent influence is not 
felt, spare it from that cruel legislative knife which seeks to 
draw its life blood, and to substitute therefor a poisonous 
fluid which will inevitably breed crime, disease and destruc- 
tion I 
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ITie Oranger Oases and the Police Power. 

Mb. President and Gentlehen of the American Bar 
Association : 

The subject assigned me for ooDsideration in this paper is 
" The Granger Cases and the Police Power," While we all 
recognize the class of cases referred id as "the Granger 
cases/' it is due to the truth of history that I should say 
that this designation of those cases is^ in fact^ a misnomer. 
This name appears to have received its first public recogni- 
tion^ as applicable to these cases, in the dissenting opinion of 
a distinguished Justice of the Supreme Court of the United 
States, when he said : " I dissent from the judgments of 
the court in the several railroad cases arising in -the States of 
Illinois, Wisconsin, Iowa, and Minnesota, commonly known 
as the ' Granger cases ' and from the reasons on which the 
judgments are founded:" Stone v. Wisconsin^ 94 U. 8. 183. 
It thus appears that this name was bestowed upon these cases 
by an unfriendly hand. It is*^ not the title under which the 
cases are reported, or by which they are designated in the 
opinion of the court. It " sticks," however, and it has be- 
come the title by which this series of cases is generally known 
on legal nomenclature. This is not the first instance in 
history when a name, originally applied in derision, has be- 
come the bailge of an honorable distinction. 

(2SS) 
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Conceding that, as a general rule, names may be regarded 
as comparatively unimportant, yet when a name purports to 
be a concentrated statement of historical fact, we have the 
right to expect that it shall be essentially true, and shall not, 
at least, misrepresent such fact. 

The truth is that the organization named "Patrons of 
Husbandry," whose subordinate lodges or clubs were 
called " Granges," and whose members were therefore called 
" Grangers," had but little, if anything, to do with the en- 
actment of the laws asserting the right of the State to exer- 
cise legislative control over public warehouses and railroads, 
which gave rise to the so-called " Granger cases." These 
laws were not in any sense either inspired by, or the product 
of any such organization. On the contrary they were the 
result of the intelligent conviction of thoughtful minds rep- 
resenting the great mass of the people, regardless of any 
special calling or party affiliation. Speaking of Illinois, this 
general public sentiment found expression in the Constitution 
of 1870, and was supplemented and carried into effect by the 
enactment of laws in 1871 and 1873, assuming legislative 
control of railroads and warehouses, in respect to their rates 
of charge. No political organization known as " Graugere " 
had a representative in the Constitutional Convention or 
General Assembly of Illinois in either of those years. 

These laws were not Granger laws, nor were the cases de- 
cided in the highest courts of the State and of the United 
States, sustaining their validity, in any proper sense " Gran- 
ger cases." 

I may dismiss this digression from the line of remarks pro- 
posed to be made in this paper, by adding that the only 
political success ever accomplished by the so-called " Gran- 
ger" organization in Illinois was in the year 1877, when, 
being merged in an " Independent Party," which had less 
than a dozen votes in both branches of the legislature, it 
happened that the two great political parties were' so nearly 
equally divided, that these votes held the "balance of power," 
19 
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and this they so deftly used as to compel a majority of the 
General Assembly of that State to come to the Supreme Court 
of the United States^ and, regardless of habeas corpus, or any- 
thing else guaranteed by Magna Charta or the Bill of Rights, 
take one of its weightiest members and transfer him to the 
chamber of the United States Senate. 

The series of cases specially referred to as "Granger cases," 
comprise Munn v. lUinoia ; Chicago y Burlington & Quincy 
R. R, Co. V. Iowa ; Peik v. Chicago & N. W. Railway Co,; 
Chiodgoy Milwaukee & St. Paul R. R. Co. v. AcUey ; Winofna 
& St. Peter R. R. Co. v. Blake, and Stone v. Wiaconsiny re- 
ported in 94 U. S., pp. 113 to 187. 

The leading or principal opinion of the court was delivered 
in the case of Munn v. Ulinoia. The judgment of the 
Supreme Court of the United States in these cases may, with- 
out exaggeration, be said to form an epoch in the judicial ex- 
position of constitutional law in this country. 

These decisions, made in 1876, find their antithesis in the 
Dartmouth College Case (4 Wheat. 518), decided in the same 
court in 1819. 

These later cases do not overrule the Dartmouth College 
Case, but they re-assert fundamental legal principles which, 
though forming a part of the law, had for a long time re- 
mained comparatively dormant; and which, when invoked 
and given their due application, have the effect to limit, 
qualify and restrain within reasonable bonds, the operation of 
the principle assumed to have been settled by the Dartmouth 
College Case. 

The leading case of Munn v. Illinois arose in this wise. 
The General Assembly of Illinois, in 1871, passed an act 
which, among other things, prescribed maximum rates for the 
storage of grain in a certain class of warehouses, commonly 
callej elevators, and required warehousemen to obtain license 
therefor, and prescribed penalties for engaging in that business 
without such license, or for charging greater rates than those 
allowed by law. Messrs. Munn & Scott were prosecuted in 
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the proper State court for a violation of this act, and were 
convicted and fined therefor. The case was taken on writ of * 
error to the Supreme Court of Illinois and the judgment of 
the trial court was there affirmed. From this judgment a 
writ of error was prosecuted to the Supreme Court of the 
United States, upon which were urged, as grounds for rever- 
sal, the following federal questions : 

1. That this act, prescribing such maximum rates for 
storage, was repugnant to that part of § 8, Art. 1, of the 
Constitution, which confers upon Congress the power " to 
regulate commerce with foreign nations and among the several 
Slates.'' 

2. That it was repugnant to the clause of § 9 of the same 
article, which provides that ''no preference shall be given to 
the ports of one State over those of another," and 

3. That the act was repugnant to that portion of the 14th 
amendment which ordains that no State shall '^ deprive any 
person of life, liberty or property without due process of 
law." 

Neither point of objection was sustained, but the latter 
seemed to be the one chiefly relied upon, and formed the most 
difficult and interesting subject for consideration and decision 
by the court. 

On the part of the warehousemen it was insisted that their 
business of storing grain for hire was simply a private busi- 
ness ; that their warehouses were private property ; that they 
exercised no franchise or special privilege conferred by the 
State, and that they had the right to charge such price for 
their services and the use of their warehouses as they saw fit, 
or could agree upon with their customers who chose to do 
business with them. It was urged that if the power existed 
in the State to prescribe by law maximum rates of storage, 
such power might be so excercised as to practically destroy 
the profitable use of their property, which would in effect 
deprive them of such property without due process of law. 

It was an admitted fact in the case, that the particular 
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warehouse in question had been built at great expense several 
years before the ado[)tion of the State Constitution in 1870, 
and the passage of the Act of 1871 ; and it was not disputed 
that the structures built for grain warehouses or elevators 
were of such character that the same could not be profitably 
used for any other purpose. On the part of the warehouse- 
men, it was insisted that their business and vocation was a 
private business in the same sense as is that of the farmer, mer- 
chant, or mechanic, and that the State had no more power to 
prescribe the maximum price that might be charged for the 
services or use of the property of such warehousemen, 
tlian it had in the case of either of the other vocations men- 
tioned. 

On the part of the State it was insisted that warehousemen, 
for the storage of grain in the manner the business was con- 
ducted at Chicago, were engaged in a public employment as 
distinguished from ordinary business pursuits ; and that in 
this regard they occupy a position similar to that of common 
carriers, who are held to " exercise a sort of public office," 
and have public duties to perform. It was shown that such 
Avarehousemen, like common carriers, were required by law 
to receive grain from all persons and store the same upon 
equal terms and conditions. It was conceded that Chicago 
was one of the greatest grain markets in the world ; that a 
large portion of the cereal products of the States and Terri- 
tories, west and northwest of that city, were shipped to that 
market and forwarded from thence to the consumers south 
and east ; that in the ordinary course of business it was im- 
practicable for the producer or shipper to avail himself of 
that market without having his grain stored in these ware- 
houses. It appeared that there were then in Chicago fourteen 
of such warehouses, each having a storage capacity of from 
300,000 to 1,000,000 bushels; that the same were owned by 
nine business firms composed of about thirty persons ; and it 
appeared by stipulation that the prices charged and received 
for storage were such as had " been from year to year agreed 
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upon and established by the different elevators and ware- 
hoases in the city of Chicago, and which rates were annually 
published in one or more newspapers printed in said city, in 
the month of January in each year, as the established rates 
for the year next ensuing such publication," 

Referring to these admiti;ed facts and other concessions of 
a like nature contained in the briefs of counsel for the ware- 
housemen, the court say : 

"Thus it is apparent that all the elevating facilities 
through which those vast productions of 'seven or eight 
States of the West' must pass on the way 'to four or five 
States on the sea shore/ may be a virtual monopoly. Under 
such circumstances it is difficult to see why, if the common 
carrier, or the miller, or the ferryman, or the inn-keeper, or 
the wharfinger, or the baker, or the cartman, or the hackney- 
coachman, pursues a public employment and exercises ' a sort 
of public office,' these plaintiffs in error do not. They stand, 
to use the language of their counsel, in the very ' gateway of 
commerce' and take toll from all who pass. Their business 
most certainly * tends to a common charge, and is become a 
thing of public interest and use.' Every bushel of grain for 
its passage ' pays a toll which hi a common charge,' and there- 
fore, according to Lord Hale, every such warehouseman ought 
to be under public regulation, viz., 'that he take but a rea- 
sonable toll.' Certainly, if any business can be clothed ' with 
a public interest, and cease to be juris privati only,' this has 
been." Munn v. lUinoia, 94 U. 8. 132. 

We have stated somewhat at. length this finding of facts, 
so to speak, made by the court in its opinion, as to whether 
the business and vocation of these warehousemen was jui'ia 
privati only, or juris publiciy because upon that point hinges 
the question as to whether the right of governmental control 
recognized in the common law authorities as properly appli- 
cable to the latter, was rightfully applied in this case. 

The court in the opinion make liberal citations from Sir 
Mathew Hale's Treatises, De Portibus Maris and De Jure 
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Maris, as published in Hargraves' Law Tracts, which 
abundantly support the position that if the property is de- 
voted by its owner to a public use, in the proper sense of 
those terms, the price he may charge for the use thereof, or 
for his services in connection therewith, may be regulated 
by law; and that it is a proper exercise of governmental 
})ower to prescribe by law maximum rates of charges there- 
for. It is shown that the principles thus laid down by Sir 
Mathew Hale have received repeated and frequent recogni- 
tion and approval in the English courts, in which laws pre- 
scribing the rates of charges for ferrymen, warehousemen, 
common carriers, and others pursuing public employments of 
like nature, have been u|)held and enforced. And laws based 
upon the same principle, have existed aud been enforced, from 
an early day, in nearly every State in the Union. The real 
question was whether the principle upon which those laws 
rested was not broad enough, when properly applied, to 
sustain this act of the General Assembly of Illinois. 

This general principle is fairly deducible from all the 
authorities : 

Whenever any person pursues a public calling, and sus- 
tains such relations to the public that the people miLst, of 
necessity, deal with him, and are under a moral duress to 
submit to his terms, if he is unrestrained by law, then, in 
order to prevent extortion and an abuse of his pasition, the 
price he may charge for his services, or use of his property, 
may be regulated by law. 

The right of government to prescribe the rates of toll for 
a common ferryman, who may own, not only both banks, but 
the fee of the bed of the river across which the ferry extends, 
rests upon this principle. In such case the traveler does not 
stand upon equal footing with the ferryman to negotiate the 
terms upon which he shall be ferried across the river. It is 
true he may retrace his steps and abandon his journey, if he 
is not willing to submit to the ferryman's terms ; or he may 
go miles out of his course and cross the river at another ferry, 
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or bridge ; but this may be so inconvenient or at such vari- 
ance with his necessities, as to be impracticable. He is there- 
fore under a moral duress to submit to the ferryman's terms ; 
and the State may in the exercise of its just and rightful 
authority, intervene to restrain the ferryman from any such 
abuse of his position. 

It may be said that the State may exercise this power in 
respect to ferrymen, because the keeper of a common ferry 
exercises a franchise derived from the State. This is true, 
but there is no magic in the word franchise. Why may the 
State or sovereign treat the right to maintain a common 
ferry as a franchise? Why may not the owner of both 
banks and the bed of a river maintain a common ferry over 
the same, and collect for his services such compensation as he 
may see fit to charge, without receiving from the State a 
grant of authority, or franchise therefor ? 

This brings us back to the starting point. The right to 
maintain a common ferry and collect tolls from all who use 
it, is treated as a franchise and therefore subject to govern- 
mental su|)ervision and control, because it is one liable to 
abuse, to the great detriment of the public, if not subjected 
to such governmental supervision and control. The right to 
impose a toll upon all who pass over a common ferry (as all 
the authorities agree,) becomes a common charge, and thus a 
matter of public concern, and is therefore subject to govern- 
mental control. The right to impose a toll or storage fees, 
upon all the grain shipped to one of the greatest grain mar- 
kets in the world, when exercised by nine business firms so 
situated that they could each year agree in advance between 
themselves as to the rates they would charge for the ensuing 
year, thus excluding the possibility of a healthy business 
competition, and forming a dose monopoly of the business, 
also became a common charge, and a matter of public con- 
cern, subject to goveY-nmental control. 

The right of governmental control in each case rests upon 
the same principle. 



Digitized by VjOOQIC 



293 GRANGER CASES AND THE POLICE POWER. 

The conclusion of the court upon this branch of the ques- 
tion is expressed in its opinion in these words : 

" Looking, then, to the common law, from whence came 
the right which the Constitution protects, we find that where 
private property is affected with a public interest, it ceases to 
he juris privati only. This was said by Lord Chief Justice 
Hale more than two hundred years ago, in his treatise De 
PoHibus Maris, 1 Harg. Law Tracts, 78, and has been ac- 
cepted without objection as an essential element in the law of 
property ever since. Property does become clothed with a 
public interest when used in a manner to make it of public 
consequence and affect the community at large. When, 
therefore, one devotes his property to a use in which the pub- 
lic has an interest he, in effect, grants to the public an interest 
in that use, and must submit to be controlled by the public . 
for the common good, to the extent of the interest he has 
thus created. He may withdraw his grant by discontinuing 
the use; but so long as he maintains the use, he must submit 
to the control'' Munn v. Illinois, 94 U. S. 126. 

Adverting to the fact that it appeared that the warehouse 
in question had been built and the business established sev- 
eral years before the State passed the law under consideration, 
or otherwise asserted its right of legislative control, the court 
say: 

" It matters not in this case, whether these plaintiffs in 
error had built th^r warehouses and established their busi- 
ness before the regulations complained of were adopted. 
What they did was, from the beginning, subject to the power 
of the body politic to require them to conform to such regula- 
tions as might be established by the proper authorities for the 
common good. If they did not wish to submit themselves to 
such interference, they should not have dbthed the public 
with an interest in their concerns. The same principle 
applies to them that does to the proprietor of a hackney car- 
riage, and as to him it has never been supposed that he was 
exempt from regulating statutes or ordinances because he had 
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purchased his horses and carriage and established his business 
before the statute or ordinance was adopted." Id. 133. 

In other words, the rightful powers of government are 
never lost or forfeited by mere won user. They may lie dor- 
mant^ to be called into active use whenever abuses may exist 
to make it necessary, or the exigencies of the times may re- 
quire; and of this the legislative department of the govern- 
ment is the proper judge. » 

Anotlier question of great practical importance in the case, 
is thus stated and disposed of by the court : 

" It is insisted, however, that the owner of property is en- 
titled to a reasonable compensation for its use, even though it 
be clothed with a public interest, and that what is reasonable 
is a judicial and not a legislaiive questUm,^^ 

" As has already been shown, the practice has been other- 
wise. In countries where the common law prevails, it has 
been customary from time immemorial, for the Legislature to 
declare what shall be a reasonable compensation under such 
circumstances, or, perhaps, more properly speaking, to fix a 
maximum beyond which any charge made would be unreason- 
able. Undoubtedly, in mere private contracts, relating to 
matters in which the public has no interest, what is reasonable 
must be ascertained judicially. But that is because the I^egis- 
lature has no control over such a contract. So, too, in mat- 
ters which do affect the public interest, and as to which 
l^islative control may be exercised, if there are no statutory 
regulations upon the subject, the courts must determine what 
is reasonable. The controlling fact is the power to regulate 
at all. If that exists, the right to establish the maximum 
charge, as one of the means of regulation, is implied. In 
fact, the common law rule which requires the charge to be 
reasonable, is itself a regulation as to price. Without it, the 
owner could make his rates at will, and compel the public to 
yield to his terms, or forego the use." 

"But a mere common law regulation of trade or business 
may be changed by statute. A person has no property, no 
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vested interest in any rule of the common law. That is only 
one of the forms of municipal law, and is no more sacred 
than any other. Rights of property which have been created 
by the common law cannot be taken away without due pro- 
cess ; but the law itself, as a rule of conduct, may be changed 
at the will, or even at the whim of the Legislature, unless 
prevented by constitutional limitations. Indeed, the great 
office of statutes is to remedy defects in the common law as 
they are developed, and to adapt it to the changes of tinie 
and circumstances. To limit the rate of charge for services 
rendered iu a public employment, or for the use of property 
in which the public has an interest, is only changing a regu- 
lation which existed before. It establishes no new principle 
in the law, but only gives a new eflFect to an old one." 

" We know that this is a power which may be abused, but 
that is no argument against its existence. For protection 
against abuses by Legislatures, the people must resort to the 
polls, not to the courts." Id. 134. 

It may be a matter of some interest to the profession to 
note the manner in which the application of an old principle 
to new facts, is received, and the process by which it works 
out its results, in the judicial mind. It is through this process 
that the law attains its growth and development. The case 
of Munn V. Illinois was submitted to the Supreme Court of 
that State at its September Term, 1872, on printed arguments, 
and taken under advisement. It will not, I trust, be re- 
garded as an improper betrayal of " court secrets," if I state 
(upon information derived from three members of the court, 
after they had retired from that bench) that when the case 
was first considered in conference it was agreed, with scarcely 
a dissenting voice, that the act prescribing maximum rates for 
the storage of grain was unconstitutional and could not be 
sustained. It is said to have been then remarked by one of 
the judges (who finally reached the conclusion that the act 
was free from constitutional objection) that the Legislature 
might as well prescribe by law the price he should pay his 
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tailor for his coat, as to pass an act of this kind. It may be 
difficult to reah'ze it now^ but there is no doubt that this w^s 
the view then generally prevalent in the professional and 
judicial mind. I think it is safe to say^ that^ at that time, four 
lawyers out of every five, would have taken that view. For- 
tunately the case was not decided upon these off-hand first 
impressions. No decision of the case was announced at the 
time of its first consideration in conference, for the reason 
that the formal opinion of the court had not been prepared. 
Soon after this, two of the members of the court, as then 
organized, retired from the bench, and successors were elected. 
Thereupon a i-e-argument was ordered, in order that the case 
might be formally submitted to the court as then constituted, 
so that all of its members could, with propriety, participate 
in its decision. The attorney general of the State, availing 
himself of this opjwrtunity, filed an argument in support of 
the validity of the law. Upon this, together with the other 
arguments on file, the cause was again submitted to the court 
at the September Term, 1873. In January, 1874, the opinion 
of the court, written by the venerable Chief Justice Breese, 
was filed, as reported in 69 Illinois Reports. 

This opinion was concurred in by five of the seven justices 
composing the court. There is no reason to doubt that if the 
opinion of the court had been announced at the term the case 
was first submitted, the result would have been the reverse of 
what it finally was. It was a case which required the court to 
resort to first principles, and apply them to the new circum- 
stances and conditions, and new modes adopted in the transac- 
tion of this branch of trade. When this is done, we find all 
the substantial reasons which justify the State, in assuming 
legislative control of ferries, common carriers and like public 
employments, or which sustain the validity of usury laws, 
doing service with equal force and vigor in support of this 
enactment. 

The principles thus established in the leading case of 3funn 
V. Illiaoia^ necessarily governed and controlled the other cases 
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of this series, deckled at the same time, involving the question 
as to the power of State Legislatures to enact laws prescribing 
the maximum rates of charges for the transportation of pas- 
sengers and freight by railroad corporations. 

That railway companies are common carriers, and as such 
exercise a public employment ; that they are created to sub- 
serve a public purpose, and that they are authorized to con- 
struct their lines of road for public use, is so obviously true, 
and had been so frequently adjudged, that it is diflSciilt 
to conceive how these positions could be seriously con- 
troverted. 

It has been the universal practice to authorize railroad 
corporations to exercise the sovereign power of eminent 
domain to obtain land for right of way and other necessary 
purposes. That this power could only be exercised to obtain 
property for a public use, is a principle of constitutional law 
so elementary in its character, and so universally conceded, as 
not to justify discussion or the citation of authority in its 
support. 

The whole line of decisions, both State and Federal, which 
sustain the validity of municipal bonds, and the right of 
municipal taxation, to aid in the construction of railroads, 
can only be vindicated upon the ground that such roads are 
built to subserve a public use. 

The Supreme Court of the United States was most sol- 
emnly committed to this doctrine long before the decisioa 
of the so-called Granger cases. In the case of Olooti v. Super- 
visors, 16 Wall. 678, it was held : 

" That railroads, though constructed by private corpora- 
tions and owned by them, are public highways, has been the 
doctrine of nearly all the courts ever since such conveniences 
for passage and transportation have had any existence. Very 
early the question arose whether a State's right of eminent 
domain could be exercised by a private corporation created 
for the purpose of constructing a railroad. Clearly it could 
not, unless taking land for such a purpose by such an agency 



Digitized by VjOOQIC 



JAMES K. EDSALL. 301 

IS taking land for public use. The right of eminent domain 
nowhere justifies taking property for a private use. Yet it 
is a doctrine universally accepted that a State Jjegislature 
may authorize a private corporation to take land for the con- 
struction of such a road, making compensation to the owner. 
What else does this doctrine mean if not that building a 
railroad, though it be built by a private corporation, is an act 
done for a public use? And the reason why the use has 
always been held a public one is that such a road is a highway, 
whether made by the government itself or by the agency of 
corporate bodies, or even by individuals, when they obtain 
their power to construct it from legislative grant.'' * * * 
" Whether the use of a railroad is a public or a private one, 
depends in no measure upon the question who constructed it 
or who owns it. It has never been considered a matter of 
any importance that the road was built by the agency of a 
l)rivate corporation. No matter who is the agent, the function 
performed is that of the State. Though the ownership is 
])rivate, the use is public. So turnpikes, bridges, ferries, and 
canals, although made by individuals under public grants, or 
by companies, are regarded as publifd jurin/' 

On the other hand, municipal bonds issued in aid of a 
manufacturing corporation are held to be void, for the reason 
that the same is a private, and not a public, purpose. 

Cole V. La Grange, 113 U. 8. 1. 

Loan Association v. Topeka, 20 Wall. 665. 

In none of the series of railroad cases decided at the same 
time as Munn v. Illinois, did it become necessary for the 
court to determine whether it was competent for a State 
Legislature to bind itself and successors by contract not to 
exercise this power of legislative control over its railroads 
to prevent extortionate charges, in case such abuses should 
subsequently arise. The court held that if the power to make 
such a contract existed, it had not been exercised in either of 
those cases; and that the railroads in question were each 
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subject to legislative control. These judgments of the Su- 
preme Court of the United States were the result of the most 
mature deliberation. At the conclusion of the opinion of the 
e^urt in Munn v. lUinoia, delivered by Mr. Chief Justice 
Waite, it is said : 

"In passing upon this case we have not been unmindful 
of tlie vast importance of the questions involved. This, and 
cases of a kindred character, were argued before us more than 
a year ago by most eminent counsel, and in a manner v^rorthy 
of their well-earned reputations. We have kept the cases 
long under advisement in order that their decision might be 
the result of our mature deliberation.'* 

And while two of the justices of the court dissented, ami 
two of them appear to continue their dissent upon this class 
of question?, no disposition has been manifested by the court 
to retrace its steps, or in any wise qualify the principles upon 
which those decisions rest, but the same have been reaffirmed 
and carried forward to their logical results in subsequent 
oases. RuggUa v. Illinois, 108 U. S. 526 ; Railroad Com- 
mission CaseSy 116 U. S. 307. 

The State courts have cordially approved and followed the 
ruling of the United States Supreme Court in this class of 
cases; and the same have been accepted as sound expositions 
of tlie law by the ablest text- writers. 

People ex rel. Boston & Albany R, R. Co., 70 N, Y. 

570. 
Field on Corporations, §§ 43, 44. 

The State laws, the validity of which has been thus sus- 
tained, rest upon that power inherent in every government, 
whereby it protects the citizen in his rights, and in so doing 
undertakes to reconcile apparently conflicting rights, redresses 
wrongs, punishes offenses, and essays to promote the general 
welfare. 

This inherent sovereign faculty of government has received 
the conventional name of — 
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The Police Power. 

The subject assigned me for discussion in this paper em- 
braces a consideration of tliis sovereign power and some of 
its incidents. 

The following authorities, if they do not define, will show 
the general nature and scope of that reserved power inherent 
in every State, termed the ])olice power : 

"The police of a State, in a comprehensive sense, embraces 
its system of internal regulation, by which it is sought 
not only to ))reserve the public order and to prevent offenses 
against the State, but also to establish, for the intercourse of 
citizen with citizen, those rules of good manners and good 
neighborhood which are calculated to prevent a conflict of 
rights and to insure to each the uninterrupted enjoyment of 
his own so far as reasonably consistent with a like enjoyment 
of rights by others.'* Cooley's Const. Lim. 572. 

"We think it a settled principle," says Chief Justice 
Sliaw, " growing out of the nature of well ordered society, that 
every holder of property, however absolute and unqualified 
may be his title^ holds it under the implied liability that his 
use of it shall not l)e injurious to the equal enjoyment of 
others having an equal right to the enjoyment of their prop- 
erty, nor injurious to the rights of the community. All 
property in this commonwealth is held subject to those regu- 
lations which are necessary to the common good and gen- 
eral welfare. Rights of property, like all other social and 
conventional rights, are subject to such reasonable limitations 
in their enjoyment as shall prevent them from being injurious, 
and to such reasonable restraints and regulations established 
by law as the L^islature, under the governing and control- 
ling power vested in them by the Constitution, may think 
necessary and eicpedient This is very different from the 
right of eminent domain— the right of government to take 
and appropriate property whenever the public exigency re- 
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quires it, which can only be doqe on condition of providing 
a reasonable compensation therefor. The power we refer to 
is rather the police power ; the power vested in the Legisla- 
ture by the Constitution to make^ ordain^ and establish all 
manner of wholesome and reasonable laws^ statutes and ordi- 
nances, either with penalties or without, not repugnant to the 
Constitution, as they shall judge to be for the good and wel- 
fare of the commonwealth, and of the subjects of the same. 
It is much easier to perceive and realize the existence and 
sources of this power than to mark the boundaries or pre- 
scribe limits to its exercise." 

Oommonwealth v. Alger , 7 Cashing, 84. 

The late Mr. Justice Walker, in delivering the opinion of 
the Supreme Court of Illinois, uses this language : 

" The power to enact police regulations operates upon all 
alike. This is a fundamental principle, and lies at the 
foundation of society itself. It is yielded by each member, 
when he enters society, for the l)enefit of all. It is inci* 
dent to, and a part of government itself, and need not be 
expressly reserved, when it grants rights or property to indi- 
viduals or corporate bodies, as they take subservient to this 
right. Although individual rights may be said to be abso- 
lute, they are all subject to be controlled in their enjoyment 
for the general good. ***** The law has imposed 
all these and many other duties and prohibitions upon indi- 
viduals for the protection of citizens, their morals and prop- 
erty ; and notwithstanding it may appear in some d^ree to 
abridge individuals of a portion of their rights, yet we are 
not aware that their constitutionality has ever been challenged. 
Their eminent justice and propriety has commended them to 
the community at large as highly proper. The exercise of 
the power may be referred to the maxim, Salti8 populi mprema 
est lex:' 

0. & M. B. O). V. McClelland, 25 111. 144. 
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The police powers are thus defined by Mr. Chief Justice 
Taney in the License Cases : 

"But what are the police powers of a State? They are 
nothing more or less than the powers of government inhe- 
rent in every sovereignty to the extent of its dominions. And 
whether a State passes a quarantine law, or a law to punish 
ofienses^ or to establish courts of justice^ or requiring certain 
instruments to be recorded^ or to regulate commerce within 
its own limits^ in every case it exercises the same power ; that 
is to say, the power of sovereignty, the power to govern men 
and things within the limits of its dominion." 
License CaseSf 5 Howard, 583. 

In the opinion of the court in Mann v. Illinois j suprUy by 
Mr. Chief Justice Waite, we find the following : 

" From this source [referring to the maxim sic utere too 
ut alienum non Icedas'] come the police powers, which, as was 
said by Mr. Chief Justice Taney, in the License CaseSy 5 How. 
583, ' are nothing more or less than the powers of govern- 
ment inherent in every sovereignty, that is to say, the power 
to govern men and things.' Under these powers the govern- 
ment regulates the conduct of its citizens one toward another 
and the manner in which each shall use his own property, 
when such regulation becomes necessary for the public good. 
In their exercise it has been customary in England from time 
immemorial, and in this country from its first colonization, to 
regulate ferries, common carriers, hackmen, bakers, millers, 
wharfingers, inn-keepers, etc., and in so doing to fix a maxi- 
mum of charge to be made for services rendered, accommoda- 
tions furnished, and articles sold." 

The courts have uniformly traced to this source the power 
of the State to pass laws of this nature. Thus in the case of 
Chosen Freeholders of Hudson Co. v. The ISate, (4 Zabriskie, 
728,) the Supreme Court of New Jersey say: 

''The regulation of tolls of bridges and turnpike roads, 
and the &re8 of railroads and ferries, is in no just sense a 
regulation of commerce, and has never been so regarded. It 
20 
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is a part of thai general power of police essential to every State, 
and which could not be with safety, and has not been, sur- 
rendered to the general government/* 

We have cited these authorities at some length, indicating 
the. general scope and nature of the police powers of the State, 
for the reason that the general rule is that these powers are 
iiX^Iienable, and a State Legislature cannot bind itself by con- 
tract not to exercise them. 

In the opinion of the Supreme Court of the United States in 
Stone V. Mississippi, 101 U. S. 814, after referring to the 
Dartmouth College Case, 4 Wheaton, 618, holding that a 
charter to a private corporation may contain a contract which 
cannot be impaired by subsequent legislation, it is said : 

" In this connection, however, it is to be kept in mind that 
it is not the charter which is protected, but only any contract 
the charter may contain. If there is no contract, there is 
nothing in the grant on which the Constitution can act. 
Consequently the first inquiry in this class of cases always is, 
whether a contract has in fact been entered into, and if so, 
what its obligations are.'* 

And afler discussing the terms of the charter, which 
authorized the maintenance of a lottery for the term of 
twenty-five years for an express pecuniary consideration, the 
opinion proceeds : 

'^ If the Legislature that gnyited this charter had the power 
to bind the people of the State and all succeeding Legislatures 
to allow the corporation to continue its corporate existence, 
there is no doubt about the sufficiency of the language em- 
ployed to effect that object. * * ♦ Whether the alleged 
contract exists, therefore, or not, depends on the authority of 
the Legislature to bind the State, and the people of the State, 
in that way. All agree that the Legislature cannot bargain 
away the police power of a State." 

The court then quote with approbation the following from 
Metropolitan Board of Excise v, Barrie, 34 N. Y. 657 : " Ir- 
revocable grants of property and franchises may be made if 



Digitized by VjOOQIC 



JAMES K. ED6ALL. 307 

they do not impair the supreme authority to make laws for 
the government of the State ; but no e gislature can curtail 
the power of its successors to make such laws as they, deem 
proper in matters of police.'* And further on (p. 820) the 
court lay down these general propositions^ the soundness of 
which ought never .to be questioned : 

" But the power of governing is a trust committed by the 
people to the government^ no part of which can be granted 
away. * * * 

" The contracts which the Constitution protects are those 
that relate to property rights, not governmental." 101 U. S. 
802. 

In the case of Beer Cbmpany v. MaasachusetU, 97 XJ. 8. 25, 
it is said : 

'^ But there is another question in the case, which; as it 
seems to us, is equally decisive. The plaintiff in error was 
incorporated ' for the purpose of manufacturing malt liquors 
in all their varieties,' it is true ; and the right to manufacture, 
undoubtedly, as the plaintiff's counsel contends, included the 
incidental right to dispose of the liquors manufactured. But 
although this right or capacity was thus granted in the most 
unqualified form, it cannot be construed as conferring any 
greater or more sacred right than any citizen had to manu- 
facture malt liquor; nor as exempting the corporation from 
any control therein to which a citizen would be subject, if 
the interests of the community should require it. If the 
public safety or the public morals require the discontinuance 
of any manufacture or tra£Bc, the hand of the Legislature can- 
not be stayed from providing for its discontinuance, by any 
incidental inconvenience which individuals or corporations 
may suffer. All rights are held subject to the police power 
of the State. * * * Whatever differences of opinion may 
exist as to the extent and boundaries of the police power, and 
however difficult it may be to render a satisfactory definition 
of it, there seems to be no doubt that it does extend i6 the 
protection of the lives, health, and property of the citizens, 
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and to the preservation of good order and public morals. 
The Legislature cannot by any contract, divest itself of the 
power to provide for these objects. They belong emphatically 
to that class of objects which demand the application of the 
maxim, ^ saluapopuli suprema lex;^ and they are to be attained 
and provided for by such appropriate means as the legislative 
discretion may devise. That discretion can be no more bar- 
gained away than the power itself." id, pp. 32, 33. 

In Boyd v. Alabama, 94 U. S. 645, at the conclusion of 
the opinion the Court say : "We are not prepared to admit 
that it is competent for one L^islature, by any contract with 
an individual, to restrain the power of a subsequent Legisla- 
ture to legislate for the public welfare, and to that end to 
suppress any and all practices tending to corrupt the public 
morals." /d., p. 650. 

In the Delaware Railroad Tax Case, 18 Wall. 226, while 
it was held on the principle of stare decisis, that a State might 
enter into a valid contract exempting property from taxation 
it was assumed as settled law that a State could not make a 
contract whereby it surrendered its police power, or power of 
eminent domain. In the opinion of the court, delivered by 
Justice Field, it is said : 

" If the point were not already adjudged, it would admit of 
grave consideration, whether the Legislature of a State can 
surrender this power [of taxation], and make its action in this 
respect binding upon its successors, any more than it can sur^ 
render its police power, or its right of eminent domain." 

In some of the earlier cases in the State courts, wherein the 
proposition was advanced that the police power of the State 
could not be granted away by contract, the subject was ap- 
proached with much hesitation and apparent timidity. 

The fact that the final determination of the question, as to 
whether particular laws impaired the obligation of contracts, 
devolved upon the Supreme Court of the United States, no 
doubt had its influence in causing the State courts to proceed 
with great caution in the enunciation of this principle. So 
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we find, occasionally^ that the earlier declarations of the law 
upon this subject are hedged about with qualifications, in 
some respects utterly incompatible with the principle that the 
police power of the government cannot be granted away by 
contract. We find these qualifications summed up in a 
single paragraph in Cooley's Constitutional Limitations, p. 
577. 

"The limit to the exercise of the police powers in these 
cases must be this : the regulations must have reference to 
the comfort, safety, or welfare of society ; ihey mud not be in 
conflict vnth any of the promsums of the charter; and they 
must not, under pretense of regulation, take from the corpo- 
ration any of the essential rights ^nd privileges which the 
charter confers. In short, they must be police regulations in 
fact, and not amendments of the charter in curtailment of the 
corporate franchise.^' 

The unqualified statement that the police regulations "must 
not be in conflict with any of the provisions of the ekarier^^ 
is clearly not the law. If the police regulations " must not 
be in conflict with any of the provisions of the charter," in 
any instance, what becomes of the doctrine that the power of 
the State to enact police regulations or laws, cannot be 
granted away, or restrained by contract ? Suppose the charter 
happens to contain something which in fact is in conflict with 
a police regulation subsequently enacted ; which n)ust give 
way — this clause of the charter, or the police regulation? 

In' Stmie v. Mississippi, supra, there was a clear and un- 
questionable conflict between the provisions of the charter, 
which professed to give the right to maintain the lottery for 
a term of years, and the police regulation or law, subsequently 
enacted, which forbade it. The court gave effect to the 
police regulation, and held that it did not impair any valid 
contract contained in the charter, for the reason that " the 
power of governing is a trust committed by the people to 
the government, no part of which can be parted with by 
eontracf 
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Id cases of this character^ the only debatable question 
which can properly arise is whether the subsequent enact- 
ment of a law which comes in conflict with the provisions of 
the charter^ is in reality an exercise of the police i)owers of 
the State within the purview of these decisions. {BvieherB^ 
Union Oo. v. Orescent (My Co.y 111 U. 8. 746.) If this 
point is ruled in the affirmative, the law, although subse- 
quently enacted^ must prevail over the provisions of the 
charter, because there can be no valid contract restraining the 
State from the exercise of this power. Ai the time of the 
preparation of Judge Cooley's work upon Constitutional 
Limitations from which we have made the above extract, the 
principles involved had not been directly passed upon in the 
Supreme Court of the United States. If that learned jurist 
was writing upon this subject tonlay, he would not be com- 
pelled merely to say : "It has also been intimated in a very 
able opinion, that the police power of the State could not be 
alienated, even by express grant. * * * It would se€w, 
therefore, to be the prevailing opinion, and based upon sound 
reason, that the State could not barter away, or in any man- 
ner abridge or weaken any of those essential powers which 
are inherent in all governments, and the existence of which 
in full vigor is important to the well-being of organized 
society/' 

Cooley's Const. Lim., pp. 282-3. 

That which at the time this author wrote had been irdi'- 
mated to be the law, and upon such authorities as then ex- 
isted seemed to be the prevailing opinion, based upon sound 
reason, has since been authoritatively declared to be the law 
by the highest court competent to speak upon the question. 
As a principle of constitutional law, it is now settled that a 
State Legislature cannot bind the State by contract not to 
exercise police powers, so far, at le&st, as the same may be 
necessary for the protection of the public safety, public health 
or public morals. It necessarily follows that such power 
may be exercised, even though it renders nugatory express 
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provisions of prior acts of incorporation which come in con* 
fiict with the subsequently enacted police regulations. 

Under our polity and system of government all grants of 
corporate franchises are made by the legislative department 
of the government under the form of l^slative enactments. 
Such acts of incorporation not unfrequently contain provi- 
sions which in their essence and nature are mere laws and not 
contracts. , 

To mark and emphasize this fact^ as well as distinction, in 
Stone V. Mississippij supra, the court found it necessary to 
say : " In this connection, however, it is to be kept in mind 
that it is not. the charter which is protected, but only any con- 
tract the charter may contain. If there is no contract, there 
is nothing in the grant on which the Constitution can act. 
Consequently the first inquiry in this class of cases always is, 
whether a contract has in fact been entered into, and, if so, 
what its obligations are." 

It is not true, therefore, that every provision contained in 
a legislative act of incorporation is invested with the force and 
efficacy of an obligatory contract, and thus brought within the 
protection of the Federal Constitution. 

Such charters or acts of incorporation may, and often do, 
contain provisions which only have force and effect as laws, 
and are therefore subject to amendment or repeal. 

The practice has been quite common, without accurate dis- 
crimination, to designate every charter or act of incorporation 
a contract. This language may have been strictly proper 
when applied to charters creating corporations granted by the 
British Crown. The King, acting alone, and without the 
concurrence of Parliament, possessed no legislative authority. 
Charters granted by him conferring corporate franchises were 
valid so far, and so far only, as they constituted contracts. If 
they contained provisions not properly the subject of con- 
tracts, such provisions were void, and conferred no rights. 
Thus, while the King had power to grant the franchise to 
maintain a fair or public market, and to authorize the coUec- 
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tion of tolls, yet the tolls so authorized must be reasonable 
and not excessive, otherwise the grant as to tolls would be 
void. Lord Coke states the law thus : 

" Every one that hath a faire or market, ought to have it 
by graunt or prescription ; if the King graunt to a man a 
faire or market, and graunt no toll, the patentee shall have 
no toll, for toll being a matter of private for the benefit of 
the lord, is not incident tc^a faire or market so graunted witln 
out a special graunt, as it was adjudged in the case of North- 
ampton ; for such a faire or market is accounted a free faire 
or market ; and there it was also resolved, that after such a 
graunt made the King cannot graunt a toll to such a free 
faire or market without quid pro quo, some proportionable 
benefit to the subject. Lastly, it was there resolved that if 
the toll graunted with the &ire or market bee outragious or 
unreasonable, the graunt of the toll is void, and that the same 
is a free market or faire,'' 

Coke's Institutes^ Part 2, Vol. 4, p. 220. 

Tolls which " bee outragious or unreasonable " are thus 
defined by the same authority : " OiUragious. That is either 
where a reasonable toll is due, and excessive toll is taken, or 
where no toll at all is due, and yet toll is unjustly usurped, 
for it is an outrage to doe such a common injury and wrong." 
Id. p. 219. 

" Also, if the King, at the time he grants a fair or market, 
grants a toll, and the same is outrageous and excessive, the 
grant of the toll is void, and the same becomes a free fair or 
market." 

4 Bacon's Abridgment, p. 158. 

"The King cannot appoint a burthensome toll." If the 
toll specified in the grant or charter is excessive, the grant is 
void. 

Heddy v. Wdhovsey Cro. Eliz. 558. 
WtngJU V. Bruister, 24 E. C. L. 60. 

The same principle is recognized and enforced in Sir Mat- 
thew Hale's Treatise De Pcrtibus Maria, as to tolls or duties 
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charged for the use of public wliarves, etc., quoted in Munn 
V. Illinois^ 94 U. S. 127, where it is said : " In that case there 
cannot be taken arbitrary and excessive duties for cranage, 
wharfage, pesage, etc. ; neither can they be enhanced to an 
immoderate rate; but the duties must be reasonable and 
moderate, though settled by the King's license or charter." 

We find thus firmly fixed in the common law a reasonable 
and just limit to the power by charter contract to confer the 
right to collect tolls from the public. The limit is that the 
tolls granted by contract must be reasonable. An attempt 
thus to grant the right to collect excessive tolls is simply void 
as a mere contract. 

The sturdy English judges and sages of the common law, 
set up this barrier in behalf of common right, and to protect 
the people from the greed of monopolists. It was a part of 
the common law at the time of the adoption of our Constitu- 
tion, as firmly established as the principles of Magna Charta 
itself, that an attempt to grant by charter the right to collect 
excessive tolls was not a contract, but void, and conferred no 
rights whatever. Is it reasonable to hold that the framers of 
our Constitution intended to throw the shield of its protec- 
tion over such pretended contracts, thus condemned as abso- 
lutely void ? 

Neither the State nor the National Constitution should be 
so construed or administered as to work the destruction of the 
very governments they were ordained to establish and make 
perpetual. Under our present Constitution the existence of 
the State governments, with all their proper powers unim- 
I)aired, is essential to the contiuued existence of the National 
government. The State governments not only form the 
basis, but constitute an essential part of the framework of the 
National government. 

It cannot be, therefore, that when the framers of the 
Constitution of the United States inserted therein the provi- 
sion that *^ No State shall * * pass any * * law impairing 
the obligation of contracts,'' it was designed or anticipated 
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that the same would be perverted into an authority to State 
Legislatures f^ sell, or bind themselves by contract not to 
exercise, their legislative or other proper powers of govern- 
ment. The competency of State Legislatures to make partic- 
ular contracts is wholly unaffected by this provision. 

If the undertaking or enactment by a State Legislature, 
claimed to be a contract, never in fact constituted a valid 
contract perpetually obligatory upon the State, by reason of 
want of power to make such a contract, then the same can 
receive no support or protection from this clause of the Fed- 
eral Constitution. 

And inasmuch as the State Legislature has no power to 
enter into a contract binding the State not to exercise its sov- 
ereign powers of government, no undertaking of this character 
can properly receive any support or protection from this pro- 
vision of the Constitution. 

We have elsewhere shown, upon authority, that the enact- 
ment of laws to prevent extortion and prescribing maximum 
rates for the transportation of passengers and freight upon 
railroads is a proper exercise of legislative power. In other 
words, it is one of the powers of government inhering in 
each of the States. This being so, the enactment of such 
laws cannot impair the obligation of any contract, because 
no valid contract could ever have been made depriving the 
State of power to enact such laws. 

There is an obvious distinction between a law and a con-- 
tract. Laws are enacted by or in virtue of sovereign author- 
ity. Contracts may be entered into by competent parties not 
possessing any such authority. 

Governments are organized to the end that they may exer- 
cise sovereign go\ em mental powers for the protection and 
well-being of society. The making of contracts is not one of 
the purposes for which governments are created. At most 
this is but a mere incident to the sovereign powers of the State. 
The proper exercise of the sovereign powersof government is 
the chief end of the exiiftence of every State, and its implied 
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or incidental power to make contracts should be held subor- 
dinate thereto. 

By virtue of the former the State enacts laws. Through an 
e:tercise of the latter it makes contracts. 

It is unreasonable to hold that a State Legislature, by an 
exercise of this incidental and subordinate power to make 
contracts in behalf of the State, can divest the State of its 
principal and sovereign power to enact laws. 

In such case, as well as in the case of a natural person, 
there are certain well understood limitations upon the power 
to make valid contracts. 

A natural person, possessing all the powersof a citizen, can- 
not by contract confer upon another the right to deprive him 
of life or limb, or the right to do any act which would un- 
necessarily endanger either. 

Upon the same principle, and for stronger reasons, a State 
X<egislature cannot, by virtue of its authority to represent 
the State in making contracts in its behalf, enter into a valid 
contract whereby it would divest the State of its inherent sov- 
ereign power to enact laws for the government of those within 
its jurisdiction. The incidental and subordinate power to 
make contracts can neither absorb nor destroy the principal 
and sovereign authority to enact laws. The less cannot in- 
clude the greater; and it should not be permitted to absorb 
or destroy the greater. 

Vast as the purchasing power of money is, there are, un- 
doubtedly, some things it cannot buy. There are some things 
possessed by every [person, for the sale of which a valid con- 
tract cannot be made. There are some things possessed by 
every State, for the sale of which a valid contract cannot be 
made. Among these are the police powers of the State. 

There is an imperative necessity that these essential powers 
of government shall be preserved unimpaired. If the State 
can be shorn of these powers, or bound by contract not to 
exercise them, then it must fail in the accompli.«Iiraent of the 
purpose of its existence. If, through the agency of the 
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government, the irrepressible conflict now being waged be- 
tween capital and labor is ever adjusted so that the rights of 
each shall be protected^ and no excuse shall exist for strikes, 
boycotts, and lock-outs, it will be through the exercise of its 
police powers. Whether this shall be done through boards 
of arbitrators, so constituted as to command the general con- 
fidence of the parties in interest, or through permanent boards 
of commissioners, or by some other means, it is not within 
my province to suggest; but unless we are willing to confess 
that our government is impotent and incapable of discharging 
its proper functions, we must insist that its rightful powers 
are adequate to meet these and all other demands made upon 
it ; and that these powers constitute a trust to be exercised by 
the representatives of the people, and not a commodity to be 
sold or bartered away by contract. 
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REPORT OP THE COMMITTEE ON JURISPRUDENCE AND LAW 

REFORM CONCERNING A FEDERAL CODE OP PRO- 

CEDURE, 

To the American Bar Asaodaiion: 

Your Committee on Jurisprudence and Law Reform, 
to whom was referred last year a resolution approving Senate 
Bill 2110, Forty-ninth Congress, First Session, or any other 
bill having a similar object (Report of the Association, Vol. 
IX, pages 75, 81, 551), respectfully submit the following 
report: 

The object of the bill in question is to provide for the 
preparation of a Federal code of procedure to r^ulate both 
civil and criminal proceedings. It is also its design that this 
^ code should be so framed as to make it convenient for use in 
the several States and Territories for their OM'n courts should 
those governments think fit to adopt it. 

The work of preparing this code the bill proposes to in- 
trust primarily to a commission appointed by Congress, but 
with the invitation to the various States and Territories to 
appoint each one or more local code commissioners, with 
whom the Federal commission may confer and advise. 

As it is the main object of this bill, and of any others that 
may be framed fot a similar end, which is especially referred 
to us for consideration, we deem it unnecessary to discuss the 
particular machinery to be provided for working out the de- 
sired result. The great questions are : Is a code of Federal 
procedure desirable? and, Is such a code now attainable? 
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In our opinion, both questions may be answered in tiie 
aiSrmative. 

Federal procedure, as we all know, is now regulated by the 
United States constitution and statutes, and rules of court 
made under the authority of these statutes. Equity suits and 
admiralty proceedings are governed by one uniform system in 
every court of the United States ; criminal prosecutions are 
mainly conducted in the same way ; while civil actions at 
common law, or in the nature of those at common law, in most 
respects follow the local practice of the State in which they 
may chance to be brought. 

This system has obvious advantages and obvious defects. 

The lawyer in every state can now enter upon the trial of 
a common-law cause in the Federal courts, or prepare the 
necessary statement of the cause of action, or of the defenses 
to it, with little more special preparation than if he were act- 
ing in a similar action in the local tribunals with which he is 
most familiar.. If accustomed to frame his pleadings under a 
code of civil procedure, he is not liable to be called on to 
draw a writ in assumpsit or a declaration in covenant ; nor 
need counsel who know only the venerable forms of the pro- 
cesses of common law fear to embark on the freer but less 
certain courses of code pleading. But if he wishes to bring, 
such a suit in the Circuit Court of the United States for an- 
other district, he finds himself absolutely dependent on the 
assistance of local counsel. 

On the other hand, the circuit judge who holds court in 
four or five states is required to administer four or five dif- 
ferent systems of procedure, and to take judicial notice of the 
statutes of each jurisdiction by which they are regulated. 

Meanwhile equitable and admiralty actions, being uniform 
in their character, proceed in the same way in every state, 
r^ardless of any local law or practice. To learn how to 
bring and to defend them is a matter of special study and 
years of time. There is a well-recognized division of the bar 
to which they are conceded to belong. In this way the busi- 
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ness is probably better done^ but there are few to sliare the 
fees, and clients probably pay more than if they could em- 
ploy their ordinary counsel^ who attend to their other interests. 

But the institution of a code of Federal procedure does not 
necessarily mean the adoption of one of these systems rather 
than the other. Were we to pursue both, still, and in pre- 
cisely the same manner as now, it would be a matter of great 
convenience to have all existing l^islation and rules brought 
together and published in an orderly and authentic form. 
A certain statement of what is law is better than an un- 
certain one. It is easier to consult a single book than a dozen 
books. 

The courts of the United States, as to jurisdiction and pro- 
cedure, are wholly creatures of positive law. The United 
States as 'such has no common law. What, then, is created 
by statute, is best expressed by the best statute which it is 
possible to frame, and this will i>e one that is clear, orderly, 
and systematic. 

It is, however, doubtless true that the advocates of a Fed- 
eral code of procedure look further than this. They wish it 
to be based on what is known as the system of code pleading, 
80 far, at least, as the Constitution of the United States may 
])ermit. If uniformity in civil procedure alone were sought, 
the result might be more summarily accomplished by the plan 
referred by the A&sociation at its last meeting to the Commit- 
tee on Judicial Administration — that of extending the equity 
rules so as to embrace all common-law actions, saving only 
the right to a jury trial. 

Whether thus to broaden our equity pleading so as to em- 
brace all controversies, or to merge it in a new mode of pro- 
cedure, applicable to all civil actions, are questions which 
come more appropriately under the province of that Commit- 
tee than of this, and we, therefore, forbear to discuss them 
here. 

In one way or in another we have no doubt that it is 
practicable to give uniformity to our practice in all ordinary 
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civil causes. The strong tendency of American legislation is 
in this direction. Such action has been had to a greater or 
less extent in most of our States and Territories, both in civil 
and criminal proceedings ; and the narrow field of Federal 
jurisdiction makes the problem perhaps less difficult there. 

Nor would there be any serious difficulty in frammg a brief 
code of criminal procedure. In the reports of the Attorney 
Oeneral of the United States for 1884 and 1885 (Report, of 
1885, page 16) he has recommended a number of provisions, 
in amendment of our existing statutes on this subject, which 
would of themselves, if adopted, constitute no inconsiderable 
part of such a code, and which are fully in harmony with the 
spirit of modern jurisprudence. It is all but irrational for 
this great nation, in prosecuting offenders against its laws, to 
bind itself by the fetters of« common law criminal' pleading, 
which England herself has long since cast off, as no longer 
necessary for the protection of individual liberty. 

Your Committee, therefore, recommend the adoption of the 
following resolution. 

All of which is respectfully submitted. 

S. E. Baldwin, 
Henry Hitchcock, 
Geo. Tucker Bispham, 
John F. Dillon, 
t. m. cooley. 

Resohed^ That in the opinion of this Association the 
preparation of a code or codes of procedure for the United 
States courts, regulating both civil and criminal proceedings, 
is both desirable and practicable. 
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REPORT OF THE COMMITTEE ON JURISPRUDENCE AND LAW 

REFORM CONCERNING THE PUBLICATION OP STATE 

REPORTS. 

To the American Bar Association : 

The Committee on Jurisprudence and Law Reform 
respectfully report that in their opinion the following resolu- 
tion referred to them by the Association at its last meeting 
ought to pass : 

" Resolvedy That it is the sense of the Association that all 
reports should be published by the State Government^ and 
should be ofiTered for sale at cost price." 

This only aims to make universal what is now general. 

The opinions of our highest courts constitute one of the 
most important forms of American law. They are the voice 
of the Government, and it is the proper business of the Gov- 
ernment to see that, as thus expressed, it is made public with 
clearness and certainty. No State expects to make a profit 
in publishing its statutes, and the decisions of its highest 
courts, being of equal or greater force, ought, for the same 
reasons, to be made readily accessible to all whom they affect. 
The parties to a suit may fairly be called upon to contribute 
to the expenses of the court, but the decision in their case, 
when announced, may affect the entire community, and, when 
it does, ought to be published at the eq^ual cost of all. 

The resolution does not profess to determine what ought to 
be counted as a part of the cost. It is possible that in the 
smaller States the services of the reporter may be fairly in- 
cluded, but in all those which have a numerous bar and 
large population, we believe that no expense should be in- 
cluded in the selling price, except those of the printing office 
and the binder. 

All of which is respectfully submitted. 

S. E. Baldwin, 
Henry Hitchcock, 
John F. Dillon. 
21 
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BEPOBT OF THE COMMITTEE ON JQRISPRUDENCE AND LAW 
REFOBM ON FEDERAL COURTS OF ARBITRATION. 

To the American Bar Association: 

The Committee on Jurisprudence and Law Reform, 
to which was referred a project for a bill to establish Courts 
of Arbitration in connection with the ordinary Federal Courts 
(Reports of the Association, Vol. IX, page 509), respectfully 
submit the following report : 

In many of our States and Territories there is some statu- 
tory procedure under which arbitration may be had, and the 
award enforced by authority of the courts. In New York 
city a special Court of Arbitration exists, by virtue of a 
statute passed for the purpose, for the speedy hearing and 
adjustment of controversies between merchants. It is, how- 
ever, we believe, generally found that both suitors and law- 
yers prefer to trust to the ordinary course of law. It may be 
less expeditious, but it is more certain, and ihe opportunities 
for review, while they may prolong the litigation, often serve 
to correct what would otherwise do plain injustice. 

Any measure which should deprive any one of the right to 
resort to the ordinary courts would be foreign to the genius 
of our institutions, but we see no objection to allowing both 
parties to a controversy, if they agree in desiring to submit it 
to arbitration, to do so with the assurance that the award will 
be enforced with all the power of the law. 

The bill in question limits the class of controversies to be 
thus disposed of to such as are within the province of the courts 
of the United States, and gives the latter power to restrict the 
operation of the award in the same manner, as well as to exer^ 
cise an equitable jurisdiction to relieve against fraud, acci- 
dent, or mistake. The expense is thrown upon the parties, 
and the only burden cast on the regular judges is the duty 



Digitized by VjOOQIC 



jnRI&PBUDENCB AND LAW BEFOBIC. 323 

of advising and protecting the arbitrators in the discharge of 
their duties. 

In these days of frequent conflict of interest or opinion 
between employers and employed cases may arise in which an 
arbitration, so conducted^ might prevent a lockout or termi- 
nate a strike. There are powerful organizations of working- 
men pledged to the principle of arbitration. The bill proposed 
would give them an opportunity, at times, to test claims made 
by or against them which are within the jurisdiction of the 
courts of the United States. We believe that it is an experi-^ 
ment worth trying, not simply for their benefit, but as an 
ofler to all parties in any controversy of the character neces- 
sary to support the jurisdiction of a cheap, speedy, and informal 
way of bringing it to a final settlement. 

We therefore recommend the adoption of the accompany- 
ing resolution. 

All of which is respectfully submitted. 

S. E. Baldwin, 
Henry Hitchcxkjk, 
Geo. Tucker Bispham, 
John F. Dillon, 

T. M. COOLEY, 

Committee. 
Saratoga, August 17th, 1887. 

Resolved, That in the opinion of this Association the pro- 
ject of a bill for an Act to establish Courts of Arbitration as 
printed in the Reports of the Association, Vol. IX, page 509, 
presents a fair and practicable scheme for enlarging the powers 
of the courts of the United States in respect to arbitration, 
and is worthy of careful consideration by the Congress of the 
United States at its next session. 
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REPORT OF COMMITTEE ON JUDICIAL ADMINISTRATION AND 

REMEDIAL PROCEDURE ON THE SUBJECT OF 

PENAL COLONIES. 

To the American Bar Aasociaiion : 

The question of penal colonies, or transportation for crime, 
which at the last session was referred to the Committee on 
Judicial Administration and Remedial Procedure (Report 
1886, p. 551), for report, may be said to have settled itself. 
A brief statement will show the course it has taken and the 
result to which it has come. 

Exile, banishment, or ostracism were practiced by all 
ancient nations. The Emperor Augustus introduced two 
new forms of banishment, called deportaiioy which was per- 
petual banishment to a fixed place, and relegatio, which was 
also to a certain place, but might be temporary, and was with- 
out loss of citizenship. Deportation ranked as capital pun- 
ishment, because it involved civil death and total forfeiture 
of the prisoner's property and rights. 

Deportation, or transportation, as more familiarly styled 
in English, has been practiced by modern European States, 
though not by all. Common as banishment was in France 
under the Monarchy, deportation was first introduced during 
the Revolution and inflicted by each of the parties in the 
Convention successively upon the others. The decree, June 
7th, 1793, forming the Revolutionary Tribunal, authorized 
deportation of all dangerous agitators for whom no specific 
law or penalty could be found. Vagabonds and mendicants 
soon abounded to such a degree that they also were included^ 
Eight or ten thousand Frenchmen are supposed to have been 
consigned to the swamps of French Guiana between the 
Amazon and Oronoco. 

But as to penal colonies, for the double purpose of punish- 
ment and colonization, there have been no examples like 
those of Botany Bay and Siberia. The latter is as yet com- 
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paratively unknown, but probably before long will exhibit a 
wonderful growth of population and power. 

In England transportation originated under a Statute of 
39 Elizabeth^ Ch. 4, for the banishment of rogues and vaga- 
bonds dangerous to the common people. It is a theory that 
in the free air of England there oould be neither slavery nor 
banishment ; but Magna Charta, like the Declaration of In- 
dependence^ was only for freemen, and all things were pos- 
sible by Act of Parliament. King James' I converted the 
Act 39 Elisabeth to the purpose of transportation by an 
order in 1619 to the Treasurer and Council of the Virginia 
Colony, commanding them to send a hundred dissolute per- 
sons to Virginia, which the Knight Marshal would deliver 
to them for the purpose. 

Virginia was not the only Colony so visited. The 
Statutes of Charles II and James II gave the judges who tried 
the Covenanters and the rebels under Monmouth authority to 
execute the convicts or transport them to America at their 
discretion. Gifts of convicts for transportation were made 
by James II to his favorites, and the trade in them became 
more profitable than the slave trade. Mr. Bancroft has 
broadly stated : " The history of our colonization is the history 
of the crimes of Europe." Hidory U. S., Vol. 2, page 251. 

By the time of Greorge I, this discretion of the judge ex- 
tended to all sorts of felons ' entitled to benefit of clergy, as 
well as the rogues and pilferers. Transportation to the 
American Colonies came into common operation and so con- 
tinued until the Revolutionary War. Botany Bay was es- 
tablished in December, 1786, as a penal colony and outlet, in 
place of the American Colonies. 

It may be surprising, but the comment of Chief Justice 
Marshall upon the order of James I for the first transporta- 
tion of convicts to Virginia was in these terms : "The 
policy which dictated this measure was soon perceived to be 
not leas wise than humane. Men who in Europe were the 
pests of the body politic made an acceptable addition to the 
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stock of labor in the Colony ; and in a new world, where the 
temptations to crime seldom presented themselves, many of 
them became useful members of society/^ 

But Captain John Smith stated that, after his departure 
from the Colony, the number of felons and vagabonds trans- 
ported there brought such evil report upon the place " that 
some did choose to be hanged ere they would go thither, 
and wereJ^ 

Lord Bacon, who was one of the Council under the second 
Charter of Virginia, and probably familiar with the facts, 
has been thought by the historian Grahame to have referred 
to that Colony in his saying : '^ It is a shameful and unblessed 
thing to take the scum of the people, and wicked, condemned 
men, to be the people with whom we plant/' 

And to this conclusion later history and experience has 
brought the world. England, under the powerful appeals of 
Bentham, Bishop Whately, and Sir W. Molesworth, abolished 
her transportation system in 1853, out of regard to her 
Colonies. 

Penal colonization unquestionably, under former condi- 
tions, had its merits, not only as a correctional mode of pun- 
ishment, but as adding largely to the commercial and agri- 
cultural development of new countries. 

But the modern agency of steam navigation has destroyed 
the distance and s^regation of the criminal which were pos- 
sible even sixty years ago, and constituted the strength of this 
system of punishment. Not only so, but it is shifting the 
world's population in search of new homes, and in such vast 
masses that on no part of the habitable globe, perhaps, would 
a penal colony be practicable for another hundred years. 

RuFUS King, 
Walter B. Hill, 
Robert D. Benedict, 
Henry Wise Garnett, 
OommUUe. 

August 17th, 1887. 
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REPORT OP COMMITTEE ON JUDICIAL ADMINISTRATION AND 

REMEDIAL PROCEDURE ON UNIFORMITY OP 

PLEADING AND PRACTICE IN UNITED 

STATES COURTS. 

lb the American Bar Aasociaiion ; 

The Committee on Judicial Administration and 
Remedial Procedure have carefally considered Mr. Bon- 
uey's proposition at the last Session of the Association (BpC- 
port 1886, page 503), that all civil suits in the United States 
Oourts be condacted according to the system of equity 
pleading and practice as now or hereafter established. 

The Association and the Bar generally would probably 
concur in the views expressed by Mr. Bonney as to the sacri- 
fice of all uniformity of procedure, in cases at law, in the 
National Courts by the Act of Congress, June 1st, 1872 
(Rev. Stats., sec. 914), which adopted the State systems of 
pleading and practice in such cases, as the rule of the 
United States Courts. It was intended, no doubt, as a meas- 
ure of comity to the Bar of the several States, but has failed 
in the interest of justice, since the Judges of the United States 
Oourts cannot be expected to keep pace with the minute local 
differences and changes constantly going on with the growth 
of each of the State systems. In a National system, more- 
over, where the appellate jurisdiction from so many States 
and Territories converges in a single central tribunal, the 
diversity so created must add much to the labors and diffi- 
•eulties which already overburden it, and delay its business to 
the general injury. 

The Committee agree in recommending that the Associ- 
ation favor, by all its influence, the adoption of a uniform 
procedure in ail civil suits, in the United States Court, other 
than suits in the Admiralty. The practice of the Admiralty 
IS substantially the same throughout the country, and needs 
no such change as is proposed. 
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What the form shall be, whether it be possible to make it 
the same for cases at law and cases in equity^ are questions of 
more difficulty. The further question may also be raised. 
Why not adopt a Code? To this we would say that in the 
diversity of the State Codes^ each jealously maintained bj its 
votaries to be the best, there would be scarcely a hope of the 
union which, with soq»e concessions, may be expected upon 
the well-known system advocated by Mr. Bonney. 

The proposition embodied in the form of a short Bill,, 
which he has offered as the formula of his ideas, is that the 
system shall be that which now prevails on the equity side of 
the United States Courts, familiar, therefore, to the Bar in 
every part of the country, and that it shall be applied, it 
would seem, to both the classes of suits denominated as legal 
and equitable. His proposition, exactly stated, rs that '^ Alt 
civil suits, actions, and proceedings shall be according to the 
forms of pleading and rules of practice in equity now or 
hereafter established.^' A further proviso as to jury cases 
will be noticed presently. 

The Committee cannot concur in the full extent of the 
proposed bill in these respects ; nor do they deem it essential 
to Mr. Bonney's general plan that the existing forms and 
rules in equity must be adhered to in all their entirety. We 
believe that a considerable part may be eliminated with ad- 
vantage. A single point may be selected, for the present,, 
to illustrate what the Committee conceive to be the objec- 
tion. 

The Committee are not aware whether the bill of dis- 
covery 'continues to be used in practice in all the circuits, nor 
to what extent in either of them. But it will be obvious 
what an immense disburdening of the system might be 
effected if this heavy part of chancery pleading and practice 
can be removed. The bill (which derives its name from this 
element) would no longer be encumbered with the involu- 
tions and repetitions whidi a discovery makes necessary, and, 
with, the equally intricate distinetions as to demurrer, plea 
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and answer, either full or to support the plea, would shrink 
into a simple pleading and nothing more. To make this 
clearer, the bill in chancery, it is to be remembered, is really 
a two-fold instrument^ — being as a pleading nearly analogous 
to the declaration in an action at law, and governed by the 
same rules. It is, in its other aspect, as an examination of 
the defendant, or a means of supplying the plaintiff with proof 
to sustain the case in hand or some case at law, that the suit 
in chancery acquired its notoriety. Special pleading has been 
innocent compared with the shifts and arts of defense in 
chancery to avoid discovery. 

But if that has passed away — if the modern method of 
discovery by bringing the defendant on the witness stand like 
any other witness, as the Statutes of the United States provide 
may be done in every case in its courts (Rev. Stats., sees. 868, 
862), answers all purposes of the old bill of discovery, is 
there any adequate reason why it should any longer exist ? 
For exceptional cases the State Codes, or some of them, have 
retained a privilege of annexing, either to the petition or the 
answer, interrogatories to be answered by the opposite parties 
— a proceeding so rarely exercised that its precise nature has 
not yet been settled. 

If it be practicable, as the Committee believe, to dispense 
with the bill of discovery in the equity suit in the United 
States Courts, the further question remains whether the dis- 
tinction between cases in law and cases in equity, which is 
made in the Constitution, can be duly observed if both 
classes of cases are reduced, as Mr. Bonney proposes, to a 
single form of action. 

The distinction is not so deeply marked in Article III of 
the Constitution as in the Seventh Amendment, where, as 
will be remembered, the right of trial by jury is made im- 
perative in common law cases in which the amount or value 
exceeds $20, and no review or re-examination of the ver- 
dict of a jury can be had otherwise than according to the 
rules of common law. The bill proposed by Mr. Bonney 



Digitized by VjOOQIC 



330 REPOBT OP OOMMITTEE ON 

provides for these requirements by securing an option in all 
-eases where there is a right of trial by jury, to either of the 
parties, who shall claim it in a certain time and mode. 

Whether this comes up to the peremptory terms of the 
'Seventh Amendment may be a question under the proposed 
bill. There would be an ambiguity as to what cases would 
•entitle a party to the privilege so held out. The criterion is 
evidently placed by the Seventh Amendment upon ^^ cases at 
law/' and the doubt is whether any other can be interposed 
in place of it. It might be advisable, therefore, if not in- 
dispensable, in adopting the system of equity pleading and 
practice for all civil suits that, besides the suit in Admiralty, 
there should be two other forms of action conforming with 
the distinction between cases at law and cases in equity estab- 
lished in the Constitution. In the State codes of civil pro- 
cedure this has been accomplished by defining the line 
between jury and non-jury cases so as to correspond nearly, 
if not exactly, with the line between cases at law and in 
•equity. In Pennsylvania by a recent statute suitors are 
limited to two forms of action at law — one for all suits 
sounding in contract, express or implied, and styled assump- 
sit ; the other for all suits sounding in tort and styled tres- 



The Committee, therefore, without entering further into 
the considerations which may arise upon Mr. Bonney's pro- 
position, beg leave to report it back with the recommendation 
that the bill accompanying it be amended so as to provide as 
follows : 

First All civil suits, actions, and proceedings in the courts 
of the United States, other than in the Admiralty, shall be 
^according to the forms and rules of pleading and practice in 
•equity as now or hereafter established. Bills of discovery 
and other pleadings and procedure under that branch of 
•equity jurisdiction are abolished: Providedy that parties in 
-any suit may annex interrogatories to their pleadings to be 
answered by the adverse parties under such rules as shall be 
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prescribed by the authority hereinafter appointed ; and pro- 
vided also that different forms for cases at law and in equity 
may be adopted to preserve the right of trial by jury as 
directed in the Constitution. 

Seoond. That the Supreme Court is authorized and directed 
to make and publish all orders, rules, and forms necessary 
and proper for carrying this act into effect on or before the 
day of in the year ; and 

the sum of thousand dollars is appropriated from 

^ the treasury for the necessary expenses thereof, and to be paid 
out of the treasury upon the order of the Chief Justice. 

RuFus King, 
Robert D. Benedict, 
Henry Wise Garnbtt, 

CbmmiUee. 
August 17th, 1887. 
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REPORT 

OF THE 

COMMITTEE ON COMMERCIAL LAW 

L Proposed Act of Congress for the Regulation of Inter- 
state Commerce^ submitted by C. C. Bonney. 

(See Proceedings of 1 886, page 505.) 

II. Resolution of Samuel Wagner, respecting the desir- 
ability and character of a National Bankruptcy Law. 

{See Proceedings of 1886, page 79. 

The two subjects referred to this committee are so inti- 
mately related to each other that it has been thought advisable 
to report upon them together, and, in order to report upon 
them intelligently, it has been found desirable that the con- 
sideration of the subjects shall include a survey of the whole 
field of interstate commerce, so that any conclusions reached 
by the committee may be reported as part of one complete 
and harmonious system for the regulation of the commercial 
relations of the American people. 

Briefly stated, the questions for our consideration are, 

1. Is there need of national legislation to regulate the com- 
mercial transactions between citizens of the different States 
of the Union ? 

2. Is there need of a national bankruptcy law ? 
Following these inquiries, if an affirmative answer to 

either should be reached, is the consideration of the extent, 
character, and form of legislation which may be requisite to 
accomplish the object in view. 
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I. 



We find side bj side in the Constitution the clauses giving 
Congress power to pass laws to regulate commerce among the 
States, and to establish uniform \slws on the subject of bank* 
Tuptcies ; showing that the framers of the Constitution not 
only had in mind the close connection of these two subjects, 
but also considered that, with the growth of the internal 
•commerce of the nation, the time might come when the neces- 
sity would arise for the exercise of one or both of these 
powers in such manner as to secure full, free, and un tram- 
meled commerce throughout the country, and equal rights, 
privileges, and protection to all engaged in it. The practical 
•question for consideration, therefore, is, whether this time 
has not arrived, and, if so, in what manner either or both of 
these powers should be now again and more fully exercised 
by Congress. 

In a discussion of this question among lawyers, it is not 
necessary to submit any evidence in support of the propo* 
«ition, that, with the present volume of business transactions 
between citizens of different States, there is imperative need of 
some uniform rules which shall distinctly define the essential 
principles of the law relating to those transactions, and pro- 
tect and secure the rights of all who are parties to them. We 
all know, both from experience in our practice and from ob- 
servation, that only a very small part of the business con- 
nected either with the manufacture and sale of goods or the 
development of the natural resources of our country is 
restricted to the limits of a single State, and we are only too 
familiar with the innumerable difficulties attendant upon the 
transaction of the immense volume of business over the 
whole country by reason of the diversity of the laws of the 
different States relating to them. Nor is it likely that any 
difference of opinion on this point exists among the business 
men of the country, for the difficulties of the cajse touch them 
directly. Expressions of the views of business men on this 
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subject have been so numerous^ and have been made in so 
manj different ways, that it is unnecessary to lengthen this 
report hy any enumeration of them. The American Bankers^ 
Association and the National Board of Trade, two bodies- 
which may be taken to fairly represent the business commu- 
nity of the country, have each expressed in most distinct terms- 
their opinion that such legislation is greatly needed. 

But while there has been an entire concensus of opinion 
that I^islation by Congress is needed to meet the difficulties 
of the case, there has been by no means a unanimous opinion 
in favor of the enactment of a national bankruptcy law. The 
reason for this is obvious. What is really most needed at 
the present time is broad and comprehensive legislation for 
the regulation of commerce among the several States, rather- 
than the limited l^islation for uniform laws on the subject 
of bankruptcies throughout the United States. It must not 
be forgotten that in all the l^islation of Congress under these 
two clauses of the Constitution there has been a confusion of 
the functions of legislation relating to each. There has been 
included in all bankruptcy legislation machinery for the col- 
lection of debts, and there has been excluded from legislation 
for the regulation of commerce any clearly defined system of 
laws for the regulation of all interstate commercial trans- 
actions. Properly, bankruptcy legislation should be restricted 
to laws for the equal distribution of the assets of baukrupts 
among their creditors, and for the discharge, under proper 
conditions, of the debtors themselves ; while legislation for 
the r^ulation of commerce among the States should properly 
include within its scope all such r^ulations as may be re- 
quisite to secure uniform rules for the conduct of business 
transactions extending beyond the limits of any one State. 
The business of the country has grown so enormously,, 
and now extends over so vast a territory, that the methods 
adopted for conducting, it have become of necessity such 
as are quite independent of State territorial lines. The 
various operations for the development of the natural re- 
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sources of the oountiy^ the gathering of crude materials for 
manufactures, the manufactures themselves, the gathering of 
goods to market centres, the distribution from these centres,, 
the purchase and sale, the trans|K)rtation from one point tO' 
ipother, the collection of the money due for the sale of goods 
— all require, in the present state of business, that, for busi- 
ness purposes at least, the country shall be considered as a 
single country, and not an aggregate of independent States. 
The railroad and the telegraph have brought all parts of the 
country close to one another, and, from a commercial point of 
view, have practically obliterated all lines of division between 
the States. 

This, then, is not a political question, but rather one of 
national economy, and if it be true that the business interests 
of the country imperatively demand that there shall be, as 
&r as possible, equality and uniformity of laws relating to 
commercial transactions throughout the whole Union, then it 
would seem to be a reasonable conclusion that the time has 
now come when Congress should fully and somewhat com- 
pletely exercise the power given to it by the Constitution by 
passing such laws as may be necessary for the regulation of 
this vast volume of interstate commerce. 

It should be noted also, in/ this connection, that the more 
national the view taken of this question, the greater is the 
independence of the States, for each being a part of the 
whole, and the interests of one being the interests of all, 
national legislation touching these points of common interest 
would effectually prevent thq exclusion of any one State from 
the rights, privileges, and protection to which it is entitled as 
a component part of the Union. The rapid growth and 
prosperity of our country may rightly be attributed in a 
great degree to the fact that it is a union of States of very 
varied industries and natural resources, each contributing to 
the great mass of the nation's wealth, in which each is entitled 
to share. The fact that this view found no expression in the 
Articles of Confederation, and the many evils which resulted 
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in conseqaence, formed one of the chief reasons which led to 
the Philadelphia Convention and to the adoption of the Con- 
stitution, and the framers of that instrument took good care 
to make sure provision that the Union should be nationalized 
in respect to trade and commerce. It has been rightly said 
that the consolidation of the industrial interests of the coun- 
try has proved to be the strongest bond of our national 
Union. The recognition of this fact, therefore, by national 
legislation providing such uniformity of law as will secure 
to each State the rights, privileges, and protection in this re- 
gard to which it is entitled as a component part of the Union^ 
would not only be consistent with the principles upon which 
the Union was founded, but would also aid largely in the 
advancement of the material interests of each particular 
State, as well as of the country as a whole. 

Since the reference to your committee of the subjects now 
under consideration, Congress has exercised its power ander 
the Constitution by legislating in reference to interstate trans- 
portation, and whatever difference of opinion may exist as to 
the merits of that particular statute, it can scarcely be doubted 
that the debates upon it in Congress and the discussion of the 
question in the public press have led to a more comprehensive 
as well as a clearer view by the thoughtful people of the 
country of the nature, extent, and value of the power under 
which that l^islation was made. Since our last meeting, also^ 
the Supreme Court of the United States has rendered its decision 
in the case of the Wabash, St, Louis and Paeifio Railroad Co. 
against The State of Illinois, which was argued in April, 
1886, and has thus added to a long line of decisions, b^in- 
ning as far back as Gibbons v. Ogden, in 1824, a clear and 
emphatic statement of the proposition that commerce among 
the States is necessarily a commerce which crosses State lines, 
and that the power of Congress to regulate it exists wher- 
ever that commerce is found. With these debates, this legis- 
lation of Congress, and this decision of the Supreme Court 
before them, the way is made clearer for your committee to 
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reach and to present intelligently the conclasions at which 
they have arrived after a careful consideration of the subjects 
referred to them. 

That this power can properly be so exercised by Congress 
as to meet the necessities of the case^ seems clear from the 
decisions of the Supreme Court of the United States in which 
the construction of this clause in the Constitution has come 
under discussion. 

In Oibbona v. Ogden, 9 Wheaton 1, it was held that this 
commerce among the States embraces ^'buying and selling 
or the interchange of commodities/' Chief Justice Marshall, 
in delivering the opinion of the court in that case, said : 
''Commerce undoubtedly is traffic, but it is something more, 
it is intercourse. It describes the commercial intercourse 
between natipns and parts of nations in all its branches, and 
is r^ulated by prescribing rules for carrying on that inter- 
course." 

In Brovm v. The State of Maryland, 12 Wheaton 419, 
Chief Justice Marshall said : " The power is co-extensive 
with the subject on which it acts, and cannot be stopped at 
the external boundary of a State, but must enter its interior." 
And in the Passenger Cases, 7 Howard 283j the court, in 
speaking of the same power, say, '' It extends to such acts 
done on the land as interfere with, obstruct, or prevent its 
due exercise." 

In Welton v. The Stale of Miasouri, decided in 1875 (91 
U. S. 276), Mr. Justice Field, in delivering the opinion of 
the court, said : " The power to r^ulate, conferred by that 
clause upon Congress, is one without limitation, and to regu- 
late commerce is to prescribe rules by which it shall be 
governed ; that is, the conditions upon which it shall be con- 
ducted ; to determine how far it shall be free and untrammeled, 
how far it shall be burdened by duties and imposts, and how 
far it shall be prohibited. Commerce is a term of the largest 
import. It comprehends intercourse for the purpose of trade 
in all of its forms, including the transportation, purchase, 
22 
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sale^ and exchange of commodities between the citizens of one 
country and the citizens or subjects of other countries, and 
between the citizens of different States. The power to r^u- 
late embraces all the instruments by which such commerce 
may be conducted." And the same judge, in delivering the 
opinion of the court in Sherlock v. Ailing y 93 U. S. 103, in 
1876, said : " It is true that the commercial power conferred 
by the Constitution is one without limitation. It authorizes 
legislation with respect to all the subjects of foreign and 
interstate commerce, the persons engaged in it, and the instru- 
ments by which it is carried on. Whatever Congress deter- 
mines, either as to a regulation or the liability for its infringe- 
ment, is exclusive of State authority." 

In Inman Steamship Co. v. Tinker^ 94 U. S. 245, decided 
in 1876, the court said : "The commerce clauses of the Con- 
stitution had their origin in a wise and salutary policy. They 
give to Congress the entire control of the foreign and inter- 
state commerce of the country. They were intended to 
secure luvrmony and uniformity in the relations by which they 
should be governed. Wherever such commerce goes, the 
power of the nation accompanies it, ready and competent, as 
far as possible^ to promote its prosperity, and redress the 
wrongs and evils to which it may be subjected." 

In Railroad Co, v. Hasen^ 95 U. S. 469, decided in 1877, 
a case in which the question was whether a certain statute of 
Texas was a legitimate exercise of the police power of the 
State, we have the following language from Mr. Justice 
Strong: "Unless the statute can be justified as a legitimate 
exercise of the, police power of the State, it is a usurpation of 
the power vasted exclusively in Congress. It is a plain regu- 
lation of interstate commerce, a regulation extending to pro- 
hibition. Whatever may be the power of a State over 
commerce that is completely internal, it can no more pro- 
hibit or regulate that whiqh is interstate than it can that 
which is with foreign nations. Power over one is given by 
the Constitution to Congress in the same words in which it is 
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given over the other, and in both cases it is necessarily ex- 
clusive." 

In the case of Pemacola Tdegj'aph Co, v. Western Union 
Telegraph Co.y 96 U. 8. 1, in which was denied the power 
of the State of Fl6rida to give the exclusive right to establish 
telegraphs in that State to one company, Mr. Chief Justice 
Waite, in delivering, the opinion of the court, points out very 
clearly that the powers of Congress to regulate commerce are 
not confined to the instrumentalities of commerce known or 
in use when the Constitution was adopted, but that they keep 
pace with the progress of the country, and adapt themselves 
to the new developments of time and circumstances ; and he 
adds : " The government of the United States, within the 
scope of its powers, operates upon every foot of territory under 
its jurisdiction. It legislates for the whole nation, and is not 
embarrassed by State line. Its peculiar duty is to protect one 
part of the country from encroachments by another upon the 
national rights which belong to all." 

And again, in 1880, in County of Mobile v. Kimhall, 102 
U. S, 691, Mr. Justice Field, in delivering the opinion of 
the court, says : "That power is indeed without limitation. 
It authorizes Congress to prescribe the conditions upon which 
commerce in all its forms shall be conducted between our 
citizens and the citizens or subjects of other countries, and 
between the citizens of the several States, and to adopt 
measures to promote its growth and insure its safety. . . . 
The subjects, indeed, upon which Congress can act under this 
power are of infinite variety, requiring for their successful 
management different plans or modes of treatment. Some of 
them are national in their character, and admit and require 
uniformity of regulation, affecting alike all the Slates; others 
are local, or are mere aids to commerce, and can only he 
properly regulated by provisions adapted to their special cir- 
cumstances and localities. Of the former class may be men- 
tioned all that portion of commerce with foreign countries or 
between the States which consists in the transportation, pur- 
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chase, sale, and exchange of commodities. Here there can 
of necessity be only one system or plan of r^ulations, and 
that Congress can alone prescribe. . . . And it is a matter 
6f public history that the object of vesting in Congress the 
power to regulate commerce with foreign nations and among 
the States was to insure uniformity of regulation against con- 
flicting and discriminating 8tate legislation/' 

In the very instructive case of 7%e Qhuoester Ferry Co, v. 
The Commonwealih of Pennsylvania^ decided in 1885, 114 U. 
S. 196, in which all the authorities were carefully reviewed, 
it was held that when the subjects of commerce are national 
in character, and require uniformity of regulation affecting 
alike all the States, the power of Congress is exclusive. Mr. 
Justice Field, in delivering the opinion of the court, says : 
" The power to regulate that commerce, as well as commerce 
with foreign . nations, vested in Congress, is the power to 
prescribe the rules by which it shall^ be governed ; that is, 
the conditions upon which it shall be conducted ; to deter- 
mine when it shall be free and when subject to duties or other 
exactions. The power also embraces within its control all 
the instrumentalities by which that commerce may be carried 
on, and the means by which it may be aided and encouraged. 
The subjects, therefore, upon which the power may be 
exerted, are of infinite variety. While with reference to 
some of them, which are local and limited in their nature or 
sphere of operation, the State may prescribe regulations until 
Congress intervenes and assumes control of them ; yet, when 
they are national in their character, and require a uniformity 
of r^ulation affecting alike all the States, the power of Con- 
gress is exclusive.^' 

The later cases of Brown v. Houdony 114 U. 8. 622, and 
Walling v. The State of Michigan, 116 U. S. 446, in both of 
which the opinion of the court was delivered by Mr. Justice 
Bradley, are to the same effect. 

The very recent case of the Wabash Railroad v. Tlie Stale 
of Illinois, 1 1 8 U. S. 557, with which the general public is more 
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familiar, decided in October, 1886, in which the opinion of 
the court was delivered by Mr. Justice Miller, affirms this 
same view of the exclusive power of Congress in questions 
affecting interstate commerce, holding that transportation of 
goods is " commerce among the States " even as to that part 
of the voyage which lies within a State, when it is connected 
with carriage outside of the State, and denying to State rail- 
road and warehouse commissioners any jurisdiction over 
property in transit between the States. 

In one of the latest decisions on this subject, in the case of 
Robbinay. The Taxing District of Shelby ComUyy TennesseeyVIO 
U. S. 489, decided in March of the present year, three funda- 
mental principled are stated as having already been established 
by the decisions of the court. 

First. That the power to r^ulate commerce among the 
States given to Congress by the Constitution is necessarily 
exclusive wherever the subjects of it are national in their 
character, or admit only of one uniform system or plan of 
r^ulation. 

Second. When the power of Congress to regulate is exclu- ■ 
sive, the failure of Congress to make express regulations indi- 
cates its will that the subject shall be lefl free from any re- 
strictioas or impositions, and any regulation of the subject by 
the States, except in matters of local concern only, as here- 
after mentioned, is repugnant to such freedom. 

Third. That the only way in which commerce between the 
States can be legitimately affected by State laws, is when, by 
virtue of its police power and its jurisdiction over persons 
and property within its limits, a State provides for the secur- 
ity of the lives, limbs, health, and comfort of persons and the 
protection of property, or when it does those things which 
may otherwise incidentally affect commerce, such as the estab- 
lishment and regulation of highways,' canals, railroads, 
wharves, ferries, and other commercial facilities; the passage 
of inspection laws to secure the due quality and measure of 
products and commodities; the passage of laws to regulate 
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and restrict the sale of articles deemed injarious to the health 
or morals of the community ; the imposition of taxes upon 
persons residing within the State^ and upon avocations pur- 
sued therein not directly connected with foreign or interstate 
commerce, and upon all property within the State mingled 
M'ith and forming part of the mass of property therein. And, 
in summing up its conclusions based upon these three funda- 
mental principles, the court uses the following very significant 
language : '' In a word, it may be said that in the matter of 
interstate commerce the United States are but one country, 
and are and must be subject to one system of r^ulations, and 
not to a multitude of systems/' 

On the last day of the last term of the Supreme Court 
two decisions were rendered. Western Union Tel. Co. v. 
Pendelton, 122 U. S. 347, and Philadelphia Steamship Co. v. 
Pennaylania, 122 U. S. 326, in each of which is affirmed in 
very distinct terms the view already so clearly stated by the 
court. In the last-named case Mr. Justice Bradley quotes 
from the following language of Chief Justice Marshall in 
Brown v. Maryland, with which these citsU^ions of authorities 
may fitly close : " The oppressed and degraded state of com- 
merce previous to the adoption of the Constitution can 
scarcely be forgotten. It was regulated by foreign nations 
with a single view to their own interests, and our disunited 
efforts to counteract their restrictions were rendered impotent 
by want of combination. Those that felt the injury arising 
from this state of things, and those who were capable of esti- 
mating the influence of commerce on the prosperity of 
nations, perceived the necessity of giving the control over 
this important subject to a single government. It may be 
doubted whether any of the evils proceeding from the feeble- 
ness of the federal government contributed more to that 
great revolution which introduced the present system than 
the deep and general conviction that commerce ought to be 
•regulated by Congress. It is not, therefolt^, matter of sur- 
prise that the grant should be as extensive as the mischief, 
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and should comprehend all foreign commerce and all com- 
merce among the States. To construe the power so as to 
impair its efficacy would tend to defeat an object in the 
attainment of which the American public took, and justly 
took, that strong interest which arose from a full conviction 
of its necessity/' 

It is evident, then, that the Supreme Court of the United 
States has construed '^ Commerce among the States," in the 
Constitution, to be words of very large and comprehensive 
signification, and has construed the language giving to Con- 
gress the power to regulate this commerce to mean that the 
power thus given is limited only by the extent of the subject- 
matter to which it relates. As, therefore, this commerce, in 
the language of the court, " relates to buying and selling and 
exchanging of commodities which is the essence of commerce," 
it can scarcely be doubted when merchants in one State buy 
goods from those in other States, thereby involving the trans- 
portation of the goods from the seller to the purchaser, the 
collection of the price, and the transfer of the money or other 
value given or promised in exchange, that the power of Con- 
gress extends to the passage of such laws as may be necessary 
to regulate these transactions in all their details, by prescrib- 
ing the rights and obligations of all parties concerned, and 
by prohibiting everything which in any way prevents or 
obstructs the essential features of all commercial transactions, 
the purchase or sale, delivery and payment. It would seem, 
therefore, that in these interstate commercial transactions all 
the rights and obligations connected with the contracts of 
purchase or sale, including the protection of creditors against 
the unjust preference of other creditors and against the ope- 
ration of unreasonable exemptions of property from the pay- 
ment of debts, fall just as much within the scope of the 
power of Congress to regulate commerce among the States 
as does protection in the matter of the trans{)ortation of the 
goods which are the subject of the commercial transactions. 
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If this be so, there is no reason why that uniformity of law 
relating to business transactions throughout the country which 
is now so much needed, may not be attained readily, and in a 
very simple way, by congressional legislation for the regula- 
tion of commerce among the States. 

Such legislation should, in the judgment of this committee, 
be based upon the view that interstate commerce is the com- 
merce of one country and not the commerce of different 
States, and should include all such measures as may be neces- 
sary to the practical application of this view. As legislation 
for r^ulating the commerce of one country, with equal rights, 
privileges, and protection to every class and every section, it 
should include whatever may be requisite to secure those ends. 
Especially it should include, as matters of pressing import- 
ance at the present time, laws relating to credits and the col- 
lection of debts, and relating to bills of exchange and other 
commercial paper. The enactment by Congress of suitable 
laws on these subjects would not only bring to the whole 
business community of the country immediate relief from 
great vexation and loss, but would be a wise and decisive 
step toward the enactment of a simple and concise code of 
commercial law for interstate commerce, which, if adopted 
by each State for its own internal commerce, would secure 
uniformity of commercial law throughout the country. That 
such a code would soon be adopted by the several States, may 
be regarded, from the standpoint of self-interest^ as a moral 
certainty. 

II. 

We come now to the second branch of our inquiry — Is 
there need of a national bankruptcy law, and if so, what 
should be the character and form of such a law ? 

To answer this inquiry intelligently, it is necessary to 
glance at the history of bankruptcy legislation in England, 
on the Continent, and in our own country ; for a satisfactory 
determination of the question depends largely on our ability 
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to obtain some estimate of what may be accomplished in this 
regard by a careful examination of the results already 
obtained, either in our own country or elsewhere. Some 
points in this hbtory of bankruptcy legislation were touched 
upon in a paper read by a member of this committee before 
the Association at its meeting in 1881, but, as that paper was 
only intended to introduce the subject for discussion by the 
Association, it was somewhat fragmentary ; and it seems to 
your committee to be desirable to consider the subject now 
somewhat more critically. 

The primary object in view in all bankruptcy legislation, 
from the missio in bona and the ceaaio bonorum of the Roman 
law down to the English Bankruptcy Act of 1883, undoubt- 
edly has been to secure the equal distribution of the bank- 
rupt's property among his creditors. It does not appear 
that the Roman law made any provision for the discharge of 
the debtor from all his debts, but the intention of the pro- 
visions in the Justinian code seems to have been that he 
should be allowed an opportunity to pay his debts in full. 
The first recognition of the claims of the debtor to be 
discharged wholly from his debts occurs in the early bank- 
ruptcy legislation of England, and seems to have arisen from 
the view that, in the commercial growth of that country, the 
interests of trade imperatively demanded a fair consideration 
of the claims of both debtor and creditor. In the first adjudi- 
cated case under the statute of 13 Elizabeth, c. 7, the first 
bankruptcy act of England which may be fiiirly so called, we 
find this language by Lord Coke — "So that the intent of the 
makers of this act, expressed in plain words, was to relieve 
the creditors of the bankrupt equally, and that there should 
be an equal and ratable proportion observed in the distribu- 
tion of the bankrupt's goods among his creditors, having 
regard to their several debts ; so that one should not prevent 
the other, but all should be * in cequalijarej " This statute 
of 13 Elizabeth made no provision for the discharge of the 
debtor from his debts, and it was not until more than a cen- 
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tury afterward that the statute of 16 Addc, c. 17, provided 
for the debtor's discharge by eertiJiccUe, This provision seems 
to have marked the beginning of difficulties, for the whole 
legislation of England has been based upon this view ; and 
it indicates a continued effort to frame a bankruptcy act which 
shall successfully accomplish these two objects of protecting 
both the debtor and the creditor. That the difficulties of this 
task are great is evident from the fact that it involves the 
necessity of protecting, by a nice adjustment, various and 
conflicting interests ; and the history of this effort in England 
seems to show that it is very questionable whether a com- 
pletely satisfactory solution of the problem can be attained, 
there or elsewhere. With the exception of the statute of 
5 George ii, which was little more than a re-enactment of 
the statute of Anne, there were no material changes until 
the amended acts of Sir Samuel Romilly in 1806 and 1809. 
The tendency of those acts was to extend the protection 
granted to the debtor, and the operation of them caused so 
much dissatisfaction among business men that Parliament 
was induced to appoint a committee to consider the whole 
subject. The result of the report of that committee, which 
was presented in 1818, was the act of 1825, which was 
really the starting point of what may be called the modern 
English bankruptcy legislation. There followed acts in 
1831, 1849, 1861, and 1869, and finally the act of 1883, 
which is now in force. It would be tedious to enter into 
the difference in the details of these successive acts. It is 
sufficient for ths purposes of this report to siiy that they seem 
to show an alternate swinging of the pendulum toward the 
interests of tlie debtor on the one hand and the interests of 
the creditor on the other, and at the same time an oscillation 
between an offioial system of administration, mainly by the 
court, and an unoffioicU system, mainly by the creditors ; the 
present act of 1883 being a conscientious and earnest effort 
to so regulate the power and adjust the machinery that the 
pendulum shall not swing too far either way. 
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In Scotland there is, and has been since 1856, a bankruptcy 
system which has been eminently successful and satisfactory 
there. It is largely unofficial, and its provisions as regards 
the debtor are very stringent. It is likely, however, that its 
success is due not so much to the intrinsic merits of the sys- 
tem itself, as to the peculiar characteristics of the people of 
Scotland, who are so careful and exact in their business 
methods, and so willing to give all the time and attention 
necessary to protect their business interests. This is shown 
from the fact that when England and our own country have 
borrowed very largely from the chief features of this system, 
the results have been wholly uasatisfactory. 

On the Continent, the systems of both France and Ger- 
many, which arcfvery much alike, have been worked out upon 
lines exactly contrary to those followed in England. They 
are characterized by extreme severity toward the debtor, and 
by extreme officialism, the court exercising a very close super- 
vision over the administration. In France there is a broad 
distinction made between insolvency and bankruptcy, the one 
being a civil and the other a criminal matter. Every trader 
who suspends payment is deemed insolvent^ and must within 
three days after such suspension file a declaration to that 
effect, with a balance sheet detailing every particular of 
profits and looses, assets and liabilities. Provisional trustees 
are at once appointed, who immediately call the insolvent 
before them and close and inspect his books ; and then and 
there the judge-commissioner may examine the insolvent, hi8 
clerks, employeei^, and all other persons supposed to be able 
to give information as to the balance sheet, or the causes and 
circumstances of the insolvency. The subsequent proceed- 
ings are conducted under the direction of the court, with 
whom alone rests the decision as to the excusability of the 
insolvency. Should the insolvent not be declared excusable, 
the creditors re-enter into the exercise of their rights, both 
against the property and the person of the debtor. If de- 
clared excusable^ he shall be exempt from imprisonment as 
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regards the creditors, and he shall not be further pursued by 
them save as regards his property^ except in cases directed by 
special laws. Under the head of bankiniptey, which, as we 
have seen, is a criminal matter, there is the division into «/m- 
pk bankruptcy and fraudulent bankruptcy; but insolvents 
who fall under either of these heads are punished in accord- 
ance with the penal code. An insolvent is declared guilty of 
simple bankruptcy if his personal expenses or those of his 
household are found to be excessive, if he has lost large sums 
either in gambling or in operations on the stock exchange or 
in merchandise; if, with the intention of staving off his 
failure, he has bought goods to be sold below their market 
price, or with like intention has borrowed large sums of 
money, put bills into circulation, or adopij^ other ruinous 
means for obtaining money, or if, after suspension, he has 
paid any one creditor to the prejudice of others. Or he may 
be declared guilty of simple bankruptcy, if he has contracted 
for account of others without receiving value in exchange 
for amounts which shall be deemed excessive, having regard 
to the position he was in, if within three days of suspending 
payment he has omitted to make the declaration required, or 
has failed to present himself on the occasions named by law, 
or if he has not kept books and 'made an inventory, or if his 
books and inventory are kept irregularly and do not give a 
true statement of his assets and liabilities. An insolvent is 
declared guilty of fraudulent bankruptcy if he has made away 
with his books, or has abstracted or concealed a part of his 
assets, or by written instrument, or public acts, or in his 
balancesheet, has fraudulently admitted himself to be indebted 
in sums he does not owe. 

These provisions of the French law have been quoted 
somewhat fully because they seem to show that a thorough 
and efficient system of bankruptcy law can best be adminis- 
tered under the immediate and complete direction of the 
court. The system has been in continuous operation to tlie 
entire satisfaction of a majority of the French people ever 
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since the year 1838, and it may be taken therefore to be an 
element of especial value in the study of the history of bank- 
ruptcy legislation. 

Of the bankruptcy legislation of our own country little 
need be said, for we have never worked out and adopted i)er- 
raanently any bankruptcy system. Such legislation as we 
have had has been so spasmodic, and of such brief duration, 
that it is scarcely possible to draw from the consideration of 
its character any valuable conclusions. The only periods 
when we have been under the administration of a bankruptcy 
law were from 1800 to 1801, from 1841 to 1843, and from 
1867 to 1878 — fourteen years in all in the century of our 
national life. We are the only one of the great nations of 
the world which has persistently refused to adopt a perma- 
nent system of bankruptcy laws, such action as we have 
taken being based simply upon the crude notion that a bank- 
ruptcy law should be used only as a heroic measure in times 
of great financial diflSculties to wipe oflF a vast quantity of 
hopeless debts. It is only within the last few years that any- 
thing like a serious and intelligent consideration of the sub-, 
ject has begun, and thus far the discussion of the subject, 
both in Congress and outside of it, has been so much directed 
to the question of the form which a bankruptcy law should 
take that we have been in danger of losing sight of the real 
question underlying the whole discussion, and the one which 
should chiefly exercise the mind of the lawyers and the busi- 
ness men of the country, which is, whether we are not now 
prepared as a nation to commit ourselves to the adoption of 
a permanent system of bankruptcy law and administration. 
The agitation and discussion of this subject in a period of 
national prosperity is tantamount to the admission that, if a 
system shall be adopted at all, it will be because it is needed 
as a permanent institution for the regulation of the financial 
and commercial affairs of the country, and not merely to 
meet present and temporary difficulties. 

The present diversity of opinion as to the advisability of 
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adopting permanent bankruptcy legislation unquestionably 
arises, in great part, from the unhappy experience we have 
had in the operation of the Act of 1867. That act, though 
undoubtedly intended originally to be chiefly in the interest 
of the debtor, became, in fact, in its completed form, a law 
for the collection of debts under the name of a bankruptcy 
law. This confusion of the functions of legislation would 
of itself have been sufficient to condemn it, but there was 
also the fatal objection to it that it contained a mass of ad- 
ministrative details, instead of providing, in a simple way, 
swift, easy, and efficient remedies for the evils it was intended 
to meet. Being so encumbered in its administration by com- 
plicated and unmanageable machinery, the result was, as we 
all know, that its operations were entirely unsatisfactory. 

It is evident, then, that the hasty, incomplete, and unin- 
telligent action which has thus far characterized our bank- 
ruptcy legislation has produced the effi^ct of creating a doubt 
as to the wisdom of adopting any system of bankruptcy 
legislation at all, and we have been put in great danger of 
losing sight of the point that a properly formed, well ordered, 
and permanent bankruptcy system is necessary for the proper 
regulation of the commercial affiiirs of the Union. To a 
mind accustomed to the consideration of legal principles in 
their application to commercial affairs, it is almost incon- 
ceivable that the internal commerce of a nation can be suc- 
cessfully carried on without such a system, and, from a 
practical point of view, the necessity for it in our own coun- 
try is especially evident, because of the extent and variety of 
the interests involved, and because of the divefeity of the 
laws of the different States. 

If, therefore, there be any difference of opinion among 
lawyers on this subject, it is likely that it arises solely from 
a difficulty in deciding as to the form which legislation should 
take in order to accomplish the object in view. This diffi- 
culty, in the judgment of your committee, is readily and 
completely removed by avoiding in such legislation all ad- 
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ministrative details^ leaving the administration of the law to 
be conducted according to the familiar and well-established 
rules which have stood the test of time and experience. The 
introduction of administrative details make such a law a 
cumbersome and unmanageable machine, whose numerous 
and complicated parts so clog the action of each other that 
the value of the power exerted to move it is lost before any 
work U done. The principles underlying a bankruptcy law 
are familiar principles of equity, which courts of equity are 
daily applying, so that nothing more is needed than that Con- 
gress, under the power given to it by the Constitution, shall 
confer upon the court of the United States authority to exer- 
cise their power as courts of equity for the benefit and relief 
of creditors and their debtors in cases in which the debtors 
are unable or unwilling to pay their debts. Such a bank- 
ruptcy law need be but a simple, short, and concise Act of 
Congress, and the power being thus given, the simple and 
effective machinery for its exercise is found ready at hand. 
There is a good deal of significance in the fact that the very 
first legislation on this subject in England (34 and 35 Hen. 
viii), simply provided that "The Chancellor shall take 
order in the matter," etc., and with the history of England's 
Court of Chancery, and of her bankruptcy legislation before 
us, it is safe to venture the opinion that an adherence to the 
principle at first adopted would have tended to very much 
simplify in the end her system of bankruptcy law and ad- 
ministration. 

It is submitted, therefore, that we may learn from our own 
experience, as well as from the history of bankruptcy l^isla- 
tion in England and on the Continent of Europe, these two 
things : First, that a system of bankruptcy law, of the right 
kind, and properly administered, is of the highest value as an 
element in the adjustment and regulation of the commercial 
interests of a nation, and that such a system, to be of real 
value, should be permanent in its operations, and not used only 
to meet peculiar conditions existing at particular times. 
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Second, That such legislation, in any country, certainly in 
our own country, should consist of a short and simple statute 
providing swift, easy, and efficient remedies without adminis- 
trative details, and administered by methods familiar to 
judges and legal practitioners and found by experience to be 
the most efficient. 

The conclusions which your Committee have reached after 
a careful consideration of the subjects referred to them are : 

First, That the present needs of the business community 
for uniformity of law relating to the enforcement of contracts 
and the collection of debts imperatively demand national 
legislation as. tlie only adequate means by which the desired 
relief and protection can be attained. 

Second, That so far as interstate commercial transactions 
are concerned, Congress has full power to provide the neces- 
sary relief and protection by legislation under the clause of 
the Constitution giving to it the power to pass laws to regu- 
late commerce among the States. 

Third, That this legislation requires only a short and 
simple Act of Congress, such as would be easily intelligible 
to every business man, and its administration would require 
only the exercise of the ordinary equity powers of the courts 
of the United States. 

Fourth, That, in the exercise of the same power. Congress 
should enact a statute defining the law relating to bills of 
exchange and other commercial paper, so far as the same is 
involved in interstate commerce. 

Fifth, That if such legislation be once adopted, it is likely 
that the State legislatures would enact the same provisions for 
the regulation of commerce among their own citizens, and 
there would thus be provided a completely uniform system 
of law relating to the essential features of commercial trans- 
actions throughout the whole country. 

Sixth, That it is desirable that Congress should enact a 
national bankruptcy law, and that such a law should be a 
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short) simple, and concise Act, and its administration should 
be under the direction of the court according to the ordinary 
and familiar rules of a court of equity. 

The Committee recommend, if this report be approved, that 
the Association take such action as will bring this subject 
prominently before the people of the country, so that there 
may be brought to bear upou Congress, at its next session, 
evidence of the pressing need of the business community 
throughout the Union for relief and protection from present 
difficulties which the proposed legislation alone can afford. 

The committee have not undertaken to consider and recom- 
mend the details of the legislation required to accomplish the 
desired results, but in order to suggest, in a general way, an 
appropriate form of Congressional action, the committee ap- 
pend hereto a draft of a bankruptcy bill drawn by one of its 
members in general conformity to the views above expressed ] 
together with the bill to regulate interstate debts, credits, 
and collections, which was submitted at the last annual meet- 
ing of our Association. 

These bills are not given as complete and perfect, but 
merely as furnishing a proper ground for intelligent discus- 
sion and progress. 

Although the subject of a uniformity of commercial paper 
in all interstate transactions was not in terms referred to this 
Committee, it is so intimately connected with the particular 
topics they were directed to consider, that the Committee 
have deemed it their duty to direct the attention of the Asso- 
ciation to the bill to secure such uniformity, which was pre- 
pared by a member of the Committee for the American 
Bankers^ Association, and introduced in Congress by the late 
Judge Poland, in whose death since the last meeting of the 
Association we are called to mourn the loss of so good a friend, 
and one so highly esteemed and so affectionately regarded 
by us all. His warm support of the measure is one more im- 
portant service for which both the profession and the country 
are indebted to him. 
23 
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The Committee recommend the adoption of the following 
resolution : 

Resolved, That the report of the committee on commercial 
law be adopted^ and that the committee be empowered to 
take such action on behalf of the American Bar Association 
as they may deem necessary or expedient to secure the l^is- 
lation recommended in their report. 

All of which is respectfully submitted. 

George A. Mercer, 
c. c. bonney, 
Samuel Wagner. 



APPENDIX. 

BANKRUPTCY BILL. 



The Equity Bill as reported for passage by the Senate Judi- 
ciary Committee, with the recent amendments proposed by the 
author of the bill, is as follows. The amendments are indi- 
cated by brackets : 
A Bill to establish a uniform system of bankruptcy 

throughout the United States : 

Be it enacted by the Senate and House of Representatives of 
the United Stales of Amerioay in Congress assembled, That 
whenever any person, without fraud, shall have become in- 
volved in debts aud liabilities beyond his means of payment, 
and amounting to $500 or upward, he may apply by petition 
in equity setting forth his insolvency, and the cause thereof, 
with schedules of his liabilities and assets, duly verified, to 
the district court of the United States for the district in 
which he may reside, on which jurisdiction is hereby conferred, 
to surrender his estate for the benefit of his creditors, except 
so much as shall be exempt from execution under and by the 
laws of the State where he resides, and thereupon if good 
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cause appear^ the court shall adjudge the petitioner to be a 
bankrupt^ appoint a receiver of such estate, and cause rea- 
sonable notice by service, mail, publication, or otherwise, to 
be given to all persons interested, and shall proceed [in a 
summary way] to hear and dispose of the cause upon its merits 
as the pleadings and proofs may require, and to marshal and 
distribute said estate among the creditors of the petitioner 
according to the rules and practice of equity. And if it 
shall appear that such debts and liabilities were incurred with- 
out fraud, and that the inability of the debtor to make pay- 
ment has arisen from accident and misfortune, and without 
fraud, the court shall grant him a discharge as a bankrupt 
from all such debts and liabilities. Ttiis act shall also apply 
to corporations. [But no person shall be entitled to a dis- 
charge in bankruptcy who, without loss from sudden accident 
and misfortune, such as fire, the failure of third persons, or 
the like, suffers his assets to become so depreciated or wasted 
that they will not pay at least fifty cents upon a dollar of his 
indebtedness, unless at least two-thirds in number and two- 
thirds in amount of his creditors shall consent to his 
discharge. 

In case any debtor shall voluntarily settle his affairs with 
his creditors out of court, but in conformity with the prin- 
ciples of this act, and of the rules that may be established 
utider it, he may apply for and obtain his discharge as in 
other cases, on showing his right thereto.] 

Sec. 2. That whenever any person residing and owing 
debts as aforesaid, after the passage of this act, departs from 
the State, district, or Territory of which he is an inhabitant, 
with an intent to defraud his creditors, or, being absent, 
remains so, with like intent, or conceals himself to avoid 
arrest or service of legal process issued or feared, or makes a 
fraudulent transfer of his property, or conceals or removes 
the same to avoid process, or, with intent to defraud his cred- 
itors, procures or suffers judgment against him, or gives a 
warrant to confess judgment or a judgment note, with like 
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intent, or who, having been arrested in any civil action fails 
or neglects to give bail, or in some other mode to procure his 
discharge for twenty days, or fails to dissolve an attachment 
laid upon his pmperty in a civil action for a like period, or 
fails' for sixty days to satisfy a final judgment or decree ren- 
dered against him for the payment of money, unless a super- 
sedeaa or stay of execution has been effected in respect thereto, 
or who, being a trader, has suspended and not resumed pay- 
ment of his commercial paper, open accounts made, passed, 
or contracted in the course of his business, for a period of 
thirty days after the same were payable, or who, being 
insolvent, makes a preference of any creditor except as by 
this act permitted, or makes an assignment for the benefit of 
existing creditors with or without preference, any creditor or 
creditors may file such a petition [duly verified by affidavit] 
in behalf of all persons interested, and thereupon the like pro- 
ceedings shall be had as in the case of a petition by the debtor. 

[Provided, that this section shall not apply to any farmer, 
mechanic, or professional person ; and, Provided further, that 
no petition in involuntary bankruptcy shall be filed until 
afcer bond given in such sum, and with such sureties as the 
district judge shall approve, conditioned for the payment of 
all such damag&s, expenses, and costs as may be awarded by 
that or any other court, for the wrongful institution or prose- 
cution of the proceedings.] 

Insolvency under this act shall be deemed to exist only 
when the debtor's liabilities exceed in amount the value of 
his property liable to execution, and the available debts due 
him. 

Sec. 3. That the court shall have power to grant exten- 
sions of time for payment, and to reduce the amount of in- 
debtedness pro rata, for the purpose of allowing the debtor 
to proceed with his business, if it shall seem best to so do. 
And any agreement between the debtor and a majority in 
amount and number of his creditors may be carried into effect, 
if approv^ by the court. 
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Sec. 4. That the court may^ at any time during the pro- 
ceedings, order that all or any other proceedings be stayed or 
disniissed;^ and may require all or any claims to be presented 
to it for determination, or may allow any other proceeding to 
be prosecuted to final judgment, and such judgment to be 
filed in the bankruptcy. Any claim not due may be matured 
by a rebate under an order of the court. 

[And set-ofl& and recoupments shall be allowed as shall 
seem just, without distinction between legal and equitable, or 
joint and several claims ; and any uncertain, contingent, or 
disputed demand, whether for or against the bankrupt, may 
be adjusted in a summary way, by compromise, arbitrament, 
or otherwise, with the approval of the court.] No creditor 
shall be prejudiced by having taken security in good faith, 
and without notice of impending bankruptcy; but securities 
otherwise taken may be set aside. 

Sec. 5. That any interlocutory matter in the course of 
the proceedings may be heard before any standing or 
special master in chancery, and under a standing or a 
special order of reference, and at any place designated in 
such order ; but all the decisions of such masters shall be 
subject to the summary and informal supervision and control 
of the court. 

[Evitlence may be taken before the hearing, or orally upon 
the same, and shall not be written out in full, but its sub- 
stance only shall be stated^ unless otherwise ordered by the 
court or judge.] 

The circuit judge and the associate justice of the su- 
preme court assigned to the circuit shall have and exercise 
a like supervision and control over all the proceedings of the 
district court in bankruptcy; and at the request of any per- 
son aggrieved by any decision of the district court, or the 
judge thereof, he shall forthwith certify the questions 
involved in such decision to the circuit judge for summary 
review and redetermination ; and any decision of the circuit 
judge may be in like manner reviewed by said justice of the 
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supreme court ; or the party aggrieved may seek such relief 
by appeal, as in other cases. 

[Provided, such appeal shall be allowed by the judge of 
the appellate court.] 

Sec. 6. That any conveyance, transfer, or payment made 
and received in view of bankruptcy may be set aside if found 
to be contrary to the just rights of other creditors. But 
money obtained and used in good faith, though unsuccess- 
fully, to avert an impending bankruptcy, or to save a 
threatened sacrifice of property, or for sickness or other like 
necessity, may be preferred in payment or in security by the 
court. 

Sec. 7. That if it shall appear that any creditor has will- 
fully and oppressively sought to bring about the bankruptcy 
of the debtor, or to obtain any fraudulent advantage over 
other creditors, the court may deny such wrongdoer any par- 
ticipation in the estate, or only a partial benefit of his claim, 
as may seem just. The discharge of the bankrupt shall not 
operate against any liability for fraud, trespass, or other will- 
ful tort ; but the validity of any discharge in bankruptcy 
shall not be contested after the expiration of two years from 
its date. 

Sec. 8. That the district courts shall be considered as 
always open for the reception and consideration of business 
under this act, and at their regular terms the bankruptcy 
business shall have precedence over all other kinds, 

[Except criminal cases in which the defendant is in 
custody.] 

Sec. 9, That it shall be the duty of the Supreme Court to 
make such additional rules in equity, if any, as may be 
required to [facilitate and simplify the proceedings and] carry 
this act into full effect, and to fix all fees and costs for ser- 
vices in bankruptcy under this act, [Providedy that until the 
Supreme Court shall have made and published a schedule of 
such fees and costs, the respective district and circuit courts 
shall allow such as they may deem reasonable.] 
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INTERSTATE DEBTS, CREDITS, AKD COLLECTIONS. 

This part of the proposed system of commercial regulation 
by Act of Congress, consists of a bill for an act to protect 
manu&cturers and merchants, as far as justly may be, against 
the fraud of appropriating their property when not paid for, 
to satisfy debts due to other parties ; also to prevent unjust 
discriminations in the application of the proceeds of the 
estates of insolvent debtors to the payment of claims against 
them. 

The bill to regulate debts, credits, and collections is as 
follows : 
A Bill for an act to further regulate commerce among the 

several States, and particularly to regulate the relations of 

creditor and debtor, and the collection of debts: 

Be it enacted, etc. Section 1. That debts and credits, and 
the rights, liabilities, and relations of creditors and debtors, 
in all cases arising out of any transaction, matter, or thing 
belonging to commerce among the several States shall be sub- 
ject to and governed by the following rules and regulations, 
unless otherwise, in a particular case or class of cases, ex- 
pressly provided by some other statute of the United States. 

Sec. 2. That the vendor of any goods, wares, and mer- 
chandise, or any security, evidence of indebtedness, or other 
personal property, shall have, against the purchaser thereof, 
and all persons holding under him, except as hereinafter 
specified, a lien and equitable mortgage on the same, fur the 
purchase price thereof, or so much of the same as may at any 
time be unpaid ; and such lien and mortgage shall extend to 
the proceeds of the property, so far as the same can be clearly 
traced, identified, and separated ; and particularly to any 
unpaid notes, bills, or accounts receivable, taken and held for 
t]ie same. Such lien shall be enforceable by a short bill in 
equity. 

Sec. 3. Such lien and mortgage shall not be of any validity, 
force, or effect as against any third person who shall in good 
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faith have paid or loaned any money for or upon «uch property, 
or shall have become bound so to do ; nor shall such lien in 
any manner interfere with or hinder the free sale and dispo- 
sition of any such property, according to the usual course of 
trade and commerce, but every such sale and disposition shall 
be wholly free from such lien. 

Sec. 4. In case any debtor shall become bankrupt or in- 
solvent, or shall fail and suspend payment of his commercial 
debts and liabilities, the seller of any such property as is 
above enumerated, for which payment has not been made or 
secured, may rescind such sale, in the whole or for any divi- 
sible part ; and may thereupon proceed in any lawful manner 
to regain the possession of the property covered by such re- 
scission : Provided^ That such course shall not be taken in 
any case where any third person has in good faith acquired 
any right to or interest in the property by any payment, 
loan, or contract made according to the usual course of busi- 
ness. 

Sec. 5. That in case of the bankruptcy, insolvency, failure, 
and suspension of payment aforesaid, of any debtor, the 
creditor holding any claim or demand against such debtor, 
which has arisen in the course or from transactions belonging 
to commerce among the several States, shall be entitled to 
share in the proceeds of the estate, and to receive payment to 
the same extent in all respects as the most favored creditor 
who resides in the same State as that of which the debtor is 
an inhabitant, any mortgage, pledge,* judgment, or other 
security or proceeding to the contrary notwithstanding, ex- 
cept securities and transactions for actual money or its equiv- 
alent advanced by third persons to the debtor in good 
faith upon property set apart and pledged for its repay- 
ment. 

Sec. 6. In case of the bankruptcy or insolvency, failure, or 
suspension of payment of any merchant or trader, who is 
then owing any debt created in the course of commerce among 
the several States, whether such debt shall have matured 
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or not, the holder thereof, or his agent or attorney, may 
apply to any court having equity jurisdiction, to take charge 
of the assets and place of business of the debtor, and preserve 
the same from destruction and loss, and cause all the liabili- 
ties of the debtor to be ascertained and fixed, the credits to be 
collected or sold, the assets to be converted into money either 
in due course of trade or by forced sale, and either for cash 
or on credit, as may seem best, and out of the proceeds thereof 
to pay or permit the debtor to pay to every creditor not a 
resident of the State in which the debtor resides his proper 
share and proportion of the assets of the debtor, in case there 
shall not be enough to make payment in full of all the debts 
and liabilities. 

Sec. 7. The homestead and household effects of any debtor, 
provided the same shall have been acquired and paid for in 
good faith, and shall be reasonably suited to his condition in 
life, shall not be deemed a basis of credit in any case under 
this act, but shall be exempt from process for the collection 
of debts, whether legal or equitable. In case any creditor 
shall charge on oath that the homestead or household effects 
of any debtor exceed in value what is reasonably suited to 
his condition in life, or that the same, in whole or in any 
specific part, were not acquired and paid for in good faith, 
but were acquired and are held in fraud of creditors, such 
charge shall be tried and determined, under the direction of 
the court, in as speedy aud summary a way as the nature of 
the case may allow, and such order, judgment, or decree be 
entered as equity and justice may require. No other or 
greater exemption shall be allowed in any case arising under 
this act. 
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A BILL 

To regulate commcroe amon^ the several States, and to codify 
the law relating to bills of exchange and other commercial 
pa|)er. 

ARRANGEMENT OF SECTIONS. 



PaBT I. — PRELIMINABY. 

Sec. 

1. Regulations of commerce. 

2. Short title and interpretation of 

terms. 

Pabt II.— Bills op Exchaiyoe. 
Form and interpretaiion, 

3. Bill of exchange deBned. 

4. Inland and foreign bills. 

5. Effect where different parties to 

bill are the same person. 

6. Address to drawee. 

7 Certainty required as to payee. 

8. What bills are negotiable. 

9. Sum payable. 

10. Bill payable on demand. 

11. Rill payable at a future time. 

12. Omission of date in bill payable 

after date. 

13. Ante-dating and post-dating. 

14. (imputation of time of payment. 

15. Case of need. 

16. Optional stipulations by drawer 

or indorser. 

17. Definition and requisites of ac- 

ceptance. 

18. Time for acceptance. 

19. General and qualified acceptances. 

20. Inchoate instruments. 

21. Delivery. 

Capacity and authcrity rf parties, 

22. Capacity of parties. 

23. Signature essential to liability. 

24. Forged or unauthorized signature. 

25. Procuration signatures. 

26. Persons signing as agent or in 

representative capacity. 

The consideration for a bill, 

27. Value, and holder for value. 

28. Accommodation bill or party. 

29. Holder in due oourse. 



Sec. 

30. Presumption of value and good 

faith. 

Negotiation tf biUs, 

31. Negotiate n of bill. 

32. Requisites of a valid indorsement. 

33. .Conditional indorsement. 

34. Indorsement in blank and special 

indorsement. 

35. Restrictive indorsement 

36. Negotiation of over-due or dis- 

honored bill. 

37. Negotiation of bill to party al- 

ready liable thereon. 

38. Rights of the holder. 

Oeneral dtUies (/ the holder. 

39. When presentment for acceptance 

is necessary. 

40. Time for presenting bill payable 

after sight. 

41. Rules as to presentment for ac- 

ceptance^ and excuses for non- 
presentment. 

42. Non-acceptance. 

43. Dishonor by non-acceptance and 

its consequences. 

44. Duties as to qualified acceptances. 

45. Rules as to presentment for pay- 

ment. 

46. Excuses for delay or non-present- 

ment for payment. 

47. Dishonor by non-payment. 

48. Notice of dishonor and effect of 

non-notice. 

49. Rules as to notice of dishonor. 

50. Excuses for non-notice and delay. 

51. Noting or protest of bill. 

52. Duties of holder as regards drawee 

or acceptor. 

Liabilities of parties, 

53. Funds in bands of drawee. 
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Sec. 

64. Liability of acceptor. 

55. Liability of drawer or indorser. 

56. Stranger signing bill liable as in- 

dorser. 

57. Measure of damages a^inst par- 

ties to dishonored bill. 

58. Transferrer by delivery and trans- 

feree. 

Dixharge of bill. 

59. Payment in due course. 

60. Banker paving demand draft 

whereon indorsement is forced. 

61. Acceptor the holder at maturity. 

62. Express waiver. 

63. Cancellation. 

64. Alteration of bill. 

Acceptance and payment for honor. 

65. Acceptance for honor supra pro- 

test 

66. Liability of acceptor for honor. 

67 . Presen tment to acceptor for honor, 

68. Payment for honor supra protest. 

Lad inalrumenis. 

69. Holder's right to duplicate of lost 

bill. 

70. Action on lost bill. 

Bill in a set, 

71. Rules as to sets. 



Oonftiet (^ laws. 
Sec. 

72. Rules where laws conflict. 

Part III.— Checks on a banker. 

• 

73. Check defined. 

74. Presentment of check for pay- 

ment. 

75. Revocation of banker's authority. 
I 76. Negotiability may be restricted. 

Part IV.- Promissory notes. 

77. Promissory note defined. 

78. Delivery necessary. 

79. Joint and several notes. 

80. Note payable on demand. 

81. Presentment of note for payment. 

82. Liability of maker. 

83. Application of Part II to notes. 

Part V. — Supplementary. 

84. Good faith. 

85. Signature. 

86. Computation of time. 

87. When noting equivalent to pro- 

test. 

88. Protest when notary not accessi- 

ble. 

89. Bills of lading, warehouse re- 

ceipts, and orders for property. 

90. Advances of money thereon pro- 

tected. 

91. Insurance policies on property in 

transit. 



Be it enacted by the Senate and Hoxise of Representatives of 
the United States of America in Congress assembled^ in words 
and figures following, that is to say : 

PART I.— PRELIMINARY. 

Section 1 , That to provide for the general welfare of the 
United States, and to carry into execution more fully than 
heretofore the power to regulate commerce among the several 
States, and to promote the security and efficiency of the 
national banks in their commercial transactions, all bills of 
exchange, promissory notes, checks on banks or bankers, and 
other negotiable- instruments purporting to have been made 
in one of the United States, or a Territory thereof, or the 
District of Columbia, and payable in any other State, Terri- 
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tory, or country, are hereby declared to be means and instru- 
ments of commerce among the several States, and all such 
bills, notes, checks, and instruments made or dated on or after 
the date of the approval of this act shall be governed exclu- 
sively by the provisions thereof; and all laws or parts of laws 
of the several States in any wise inconsistent with the pro- 
visions of this act are hereby suspended. 

Sec. 2. That this act may be cited as the bills of exchange 
act, eighteen hundred and eighty-four. 

In this act, unless the context otherwise requires, 

"Acceptance" means an acceptance completed by delivery 
or notification. 

"Action" includes counter-claim and sot-off* 

"Banker" includes a body of persons, whether incorporated 
or not, who carry on the business of banking. 

"Bankrupt" includes any person whose estate is vested in 
a trustee or assignee under the law for the time being in force 
re'ating to bankruptcy or insolvency. 

" Bearer" means the person in possession of a bill or note 
which is payable to bearer. 

"Bill" means bill of exchange, and "note" means promis- 
sory note. 

" Delivery" means transfer of possession, actual or con- 
structive, from one person to another. 

"Holder" means the payee or indorsee of a bill or note 
who is in possession of it, or the bearer thereof. 

"Indorsement" means an indorsement completed by de- 
livery. 

"Issue" means the first delivery of a bill or note, complete 
in form to a person who takes it as a holder. 

^* Person" includes a body of persons, whether incorporated 
or not. 

"Value" means valuable consideration. 

" Written" includes printed, and ^.'writing" includes print. 

PART II.— BILLS OF EXCHANGE. 

FORM AND interpretation. 

Sec. 3. (1) That a bill of exchange is an unconditional 
orJar in writing, addressed by one person to another, signed 
by the person giving it, requiring the person to whom it is 
addressed to pay on demand or at a fixed or determinable 
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future time a sum certain in money to or to the order of a 
specified person^ or to bearer. 

(2) An instrument which does not comply with these con- 
ditions, or which orders any act to be done in addition to the 
payment of money, is not a bill of exchange. 

(3) An order to pay out of a particular fund is not un- 
conditional within the meaning of this section ; but an un- 
qualified order to pay, coupled with (a) an indication of a 
particular fund out of which the drawee is to reimburse him- 
self, or a particular account to be debited with the amount, 
or (b) a statement of the transaction which gives rise to the 
bill, is unconditional. 

!4) A bill is not invalid by reason — 
fx) That it is not dated ; 
b) That it does not specify the value given, or that any 
value has been given therefor; 

(c) That it does not specify the place where it is drawn or 
the place where it is payable; 

(d) That it provides for costs, expenses, or counsel fees in 
case of suit. 

Sec. 4. (1) That an inland bill is a bill which is or on the 
face of it purports to be (a) both drawn and payable within 
the United States or (b) drawn within the United States upon 
some person resident therein. Any other bill is a foreign 

For the purposes of this act the words "United States" 
include the Territories thereof and the District of Columbia. 

(2) Unless the contrary appear on the face of the bill the 
holder may treat it as an inland bill. 

Sec. 5. (1) That a bill may be drawn payable to, or to the 
order of, the drawer; or it may be drawn payable to, or to 
the order of, the drawee. 

(2) Where in a bill drawer anddraweeare the same person, 
or where the drawee is a fictitious person or a person not 
having the capacity to contract, the holder may treat the in- 
strument, at his option, either as a bill of exchange or as a 
promissory note. 

Sec. 6. (1) That the drawee must be named or otherwise 
indicated in a bill with reasonable certainty. 

(2) A bill may be addressed to two or more drawees, 
whether they are partners or not, but an order addressed to 
two drawees in the alternative or to two or more drawees in 
succession is not a bill of exchange. 
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Sec. 7. (1) That where a bill is not payable to bearer, the 
payee must be named or otherwise indicated therein with 
reasonable certainty. 

(2) A bill may be made payable to two or more payees 
jointly, or it may be made payable in the alternative to one 
of two or one or some or several payees. A bill may also 
be made payable to the holder of an office for the time 
being. 

(3) Where the payee is a fictitious or non-existing j^erson 
the bill may be treated as payable to bearer. 

Sec. 8. (1) That when a bill contains words prohibiting 
transfer, or indicating an intention that it should not be 
transferable, it is valid as between the parties thereto, but is 
not negotiable. 

(2) A negotiable bill may be payable either to order or to 
bearer. 

(3) A bill is payable to bearer which is expressed to be so 
payable, or on which the only or last indorsement is an in- 
dorsement in blank. 

(4) A bill is payable to order which is expressed to be so 
payable, or which is expressed to be payable to a particular 
person, and does not contain words prohibiting transfer or 
indicating an intention that it should not be transferable. 

(5) Where a bill, either originally or by indorsement, is 
expressed to be payable to the order of a specifietl person, and 
not to him or his order, it is nevertheless payable to him or 
his order at his option. 

Sec. 9. (!) That the sum payable by a bill is a sum cer- 
tain within tne meaning of this act, although it is required to 
be paid — 
. fa) With interest, 

fb) By stated installments. 

(c) By stated installments, with a provision that upon de- 
fault in payment of any installment the whole shall become 
due. 

(d) According to an indicated rate of exchange or accord- 
ing to a rate of exchange to be ascertained as directed by the 
bill. 

(2) Where the sum payable is expressed in words and also 
in figures, and there is a discrepancy between the two, the 
sum denoted by the words is the amount payable. 

(3) Where a bill is expressed to be payable with interest, 
unless the instrument otherwise provides, interest runs from 
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the date of the bill, and if the bill is undated, from the issue 
thereof. Interest shall be computed at the rate of six per 
centum per annum. 

Sec. 10. (1) That a bill is payable on demand — 

Ta) Which is expressed to be payable on demand, or at 
signt, or on presentation ; or 

(b^ In which no time for payment is expressed. 

(2) Where a bill is accepted or indorsed when it is over- 
due, it shall, as regards the acceptor who so accepts, or any 
indorser who so indorses it, be deemed a bill payable on de- 
mand. 

Sec. 11. That a bill is payable at a determinable future 
time within the meaning of this act which is expressed to be 
payable 



(1) At a fixed period after date or sight. 

m' - - - - 



On or at a fixed period after the occurrence of a speci- 
fied event which is certain to happen, though the time of 
happening may be uncertain. 

An instrument expressed to be payable on a contingency is 
not a bill, and the happening of the event does not cure the 
defect. A privilege of paying the bill before maturity shall 
not invalidate it. 

Sec. 12. That where a bill expressed to be payable at a 
fixed period after date is issued undated, or where the accept- 
ance of a bill payable at a fixed period after sight is undated, 
any holder may insert therein the true date of issue or accept- 
ance, an4 the bill shall be payable accordingly : Provided, 
That (1) where the holder in good faith and by mistake in- 
serts a wrong date, and ^2) in every case where a wrong date 
is inserted, if the bill subsequently comes into the hands of a 
holder in due course the bill shall not be avoided thereby, 
but shall operate and be payable as if the date so inserted had 
been the true date. 

Sec. 13. (1) That where a bill or an acceptance or any in- 
dorsement on a bill is dated, the date shall, unless the con- 
trary be proved, be deemed to be the true date of the drawing, 
acceptance, or indorsement, as the case may be. 

(2) A bill is not invalid by reason only that it is antedated 
or postdated, or that it bears date on a Sunday. 

Sec. 14. That where a bill is not payable on demand, the 
day on which it falls due is determined as follows : 

(1) Three days, called days of grace, are, in every case 
where the bill itself does not otherwise provide, added to the 
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time of payment as fixed by the bill, and the bill is due and 
payable on the last day of grace: Provided ^ That — 

(a) When the last day of grace falls on Sunday, Christmas 
Day, January first, July fourth, or a day appointed by Ex- 
ecutive proclamation as a public fast or thanksgiving day, the 
bill is, except in the case hereinafter provided for, due and 
payable on the preceding business day. 

2 When the last day of grace is a bank holiday, or is a 
ay, and the second day of grace is a bank holiday, the 
bill is due and payable on the succeeding business day. 

(2) Where a bill is payable at a fixed period after date, 
after sight, or after the happening of a 8)>ecified event, the 
time of payment is determined by excluding the day from 
which the time is to begin to run and by including the day 
of payment. 

(3) Where a bill is payable at a fixed period after sight, 
the time begins to run from the date of the acceptance if the 
bill be accepted, and from the date of noting or protest if the 
bill be noted or protested for non-acceptance or for non-de- 
livery. 

(4) The term "month " in a bill means calendar month. 
Sec. 15. That the drawer of a bill and any indorser may 

insert therein the name of a person to whom the holder may 
resort in case of need, that is to say, in case the bill is dis- 
honored by non-acceptance or non-payment. Such person is 
called the referee in case of need. It is in the option of the 
holder to resort to the referee in case of need or not as he 
may think fit. 

Sec. 16. That the drawer of a bill and any indorser, may 
insert therein an express stipulation : 

(1) Negativing or limiting his own liability to the holder; 

(2) Waiving as regards himself some or all of the holder's 
duties. 

Sec. 17. (1) That the acceptance of a bill is the significa- 
tion by the drawee of his assent to the order of the drawer. 

(2) An acceptance is invalid unless it complies with the 
following conditions, namely : 

(a) It must be written on the bill and be signed by the 
drawee. The mere signature of the drawee without addi- 
tional words is sufficient. 

(b) It must not express that the drawee will perform his 
promise by any other means than the payment of money. 

Sec. 18. That a bill may be accepted : 
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(1) Before it has been signed by the drawer^ or while other- 
wise incomplete. 

(2.) When it is overdue or after it has been dishonored by 
a previous refusal to accept, or by non-payment. 

(3) When a bill payable aft^r sight is dishonored by non- 
aoceptauce, and the drawee subsequently accept it, the holder, 
in the absence of any different agreement, is entitled to have 
the bill accepted as of the date of first presentment to the 
drawee for acceptance. 

Sec. 19. (I) That an acceptance is either (a) general or (b) 
qualified. 

(2) A general acceptance assents without qualification to 
the order of the drawer. A qualified acceptance in express 
terms varies the effect of the bill as drawn. . 

In particular an acceptance is qualified which is : 

(a) Conditional, that is to say, which makes payment by 
the acceptor dependent on the fulfillment of a condition there- 
in statea ; 

(b) Partial, that is to say, an acceptance to pay part only 
of the amount for which the bill is drawn ; 

(c) Local, that is to say, an acceptance to pay only at a 
particular specified place. 

An acceptance to pay at a particular place is a general ao- 
ceptanee unless it expressly states that the bill is to be paid 
there only, and not elsewhere. 

(d) Qualified as to time. 

(e) The acceptance of some one or more of the drawees, 
but not of all. 

Sec. 20. (1) That where a simple signature on a blank 
stamped paper is delivered by the signer in order that it may 
be converted into a bill, it operates as a prima facie authority 
to fill it up as a complete bill for any amount the stamp will 
cover, using the signature for that of the drawer, or the ac- 
ceptor, or an indorser ; and in like manner when a bill is 
wanting in any material particular the person in possession of 
it has a prima facie authority to fill up the omission in any 
way he thinks fit. 

(2) In order that any such instrument when completed 
may be enforceable against any person who became a party 
thereto prior to its completion, it must be filled up within a 
reasonable time, and strictly in accordance with the authority 
given. Reasonable time for this purpose is a question of fact : 
Provided, That if any such instrument after oorapletion is 
24 
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negotiated to a holder in doe course it shall be valid and 
effectual for all purposes in his hands^ and he may enforce it 
as if it had been filled up within a reasonable time and strictly 
in accordance with the authority given. 

Sec. 21. (1) That every contract on a bill, whether it be 
the drawer's^ the acceptor's, or an indorser's, is incomplete and 
revocable, until delivery of the instrument in order to give 
effect thereto : Provided, That where an acceptance is written 
on a bill, and the drawee gives notice to or according to the 
directions of the person entitled to the bill that he has ac- 
cepted it, the acceptance then becomes complete and irrevoc- 
able. 

(2) As between immediate parties, and as regards a remote 
party other than a holder in due course, the delivery — 

(a) In order to be effectual must be ipade either by or 
under the authority of the party drawing, accepting, or in- 
dorsing, as the case may be ; 

(b) May be shown to have been conditional or for a special 
purpose only, and' not for the purpose of transferring the 
property in the bill. 

But if the bill be in the hands of a holder in due course a 
valid delivery of the bill by all parties prior to him so as to 
make them liable to him is oonclasively presumed. 

(3) Where a bill is no longer in the possession of a party 
who has signed it as drawer, acceptor, or indorser, a valid and 
unconditional delivery by him is presumed until the contrary 
is proved. 

CAPACITY AND AUTHORITY OP PARTIES. 

Sec. 22. (1) That capacity to incur liability as a party to 
a bill is coextensive with capacity to contract : Promded, 
That nothing in this section shall enable a corporation to 
make itself liable as drawer, acceptor, or indorser of a bill 
unless it is competent to it so to do under the law for the time 
being in force relating to corporations, whether public or 
private. 

(2) Where a bill is drawn or indorsed by an infant, minor, 
or corporation having no capacity or power to incur liability 
on a bill, the drawing or indorsement entitles the holder to 
receive payment of the bill, and to enforce it against any 
other party thereto, and against any assets received and held 
on account thereof by the incompetent party. 
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Sec. 23. That no person is liable as drawer, indorser, or ac-^ 
ceptor of a bill who has not signed it as such : Provided, That—* 

(1) Where a person signs a bill in a trade or assumed name, 
he is liable thereon as if he had signed it in his own name. 

(2) The signature of the name of a firm is equivalent to the 
signature by the person so signing of the names of all persons 
liable as partners in that firm. 

Sec. 24. That subject to the provisions of this act, where 
a signature on a bill is forged or placed thereon without the 
authority of the person whose signature it purports to be, the 
forged or unauthorized signature is wholly inoperative, and 
no right to retain the bill or to give a discharge therefor or 
to enforce payment thereof against any party thereto can be 
acquired through or under that signature, unless the party 
against whom it is sought to retain or enforce payment of the 
bill is precluded by negligence or other good cause from set- 
ting up the forgery or want of authority : Provided, That 
nothing in this section shall afiect the ratification of an un- 
authorized signature not amounting to a forgery. 

Sec. 25. That a signature by procuration operates as notice 
that the agent has but a limited authority to sign, and the 
principal is only bound by such signature if the agent in so 
signing was acting within the actual limits of his authority. 
If the agent sign without authority from the principal, the 
agent himself shall be bound. 

Sec. 26. (1) That where a person signs a bill as drawer, 
indorser, or acceptor, and adds words to his signature, indi- 
cating that he signs for or on behalf of a principal, or in a 
representative character, he is not personally liable thereon, 
except as above stated ; and the mere addition to his signature 
of words describing him as an agent, or as filling a represen- 
tative character, shall exempt him from personal liability, 
unless it shall otherwise appear that the intention is to bind 
the person making the signature. 

(2) In determining whether the signature on a bill is that 
of the principal or that of the agent by whose hand it is 
written, the construction most &vorable to the liability of the 
principal shall be adopted. 

THE CONSIDERATION FOR A BILL. 

Sec. 27. (1) That valuable consideration for a bill may be 

constituted by- 
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(a) Any oonsideTation sufiScient to support a simple con- 
tract; 

(h) An antecedent debt or liability. Such a debt or lia- 
bility is deemed valuable consideration whether the bill is 
payable on demand or at a future time. 

(2) Where value has at any time been given for a bill the 
holder is deemed to be a holder for value as regards the ac- 
ceptor and all parties to the bill who became parties prior to 
such time. 

(3) Where the holder of a bill has a lien on it, arising 
either from contract or by implication of law, he is deemed 
to be a holder for value to the extent of the sum for which 
he has a lien. 

Sec. 28. ^1) That an accommodation party to a bill is a 
person who nas signed a bill as drawer, acceptor, or indorser, 
without receiving value therefor, and for the purpose of lend- 
ing his name to some other person. 

(2) An accommodation party is liable on the bill to a 
holder for value ; and it is immaterial whether, when such 
holder took the bill, he knew such party to be an accommo- 
dation party or not. 

Sec. 29. (1) That a holder in due course is a holder who 
has taken a bill, complete and regular on the face of it, under 
the following conditions, namely : 

(a) That he became the holder of it before it was overdue, 
and without' notice that it had been previously dishonored, if 
such was the fact. 

(b) That he took the bill in good faith for value, and 
that at the time the bill was negotiated to him he had no 
notice of any defect in the title of the person who nego- 
tiated it. 

(2) In particular the title of a person who negotiates a bill 
lefective within the meaning of this act when he obtained 

the bill, or the acceptance thereof, by fraud, duress, or force 
and fear, or other unlawful means, or for an illegal considera- 
tion, or when he negotiates it in breach of faith, or under such 
circumstances as amount to a fraud. 

(3) A holder (whether for value or not) who derives his 
title to a bill through a holder in due course, and who is not 
himself a party to any fraud or illegality affecting it, has all 
the rights of that holder in due course as r^ards the acceptor 
and all parties to the bill prior to that holder. 

Sec. 30. (1) That every party whose signature appears on 
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a bill' is prima facie deemed to have become a party thereto 
for value. 

(2) Every holder of a bill is prima facie deemed to be a 
holder in due course ; but if iu an action on a bill it is ad- 
mitted or proved that the acceptance, issue^ or subsequent 
negotiation of the bill is affected with fraud, duress, or force 
and fear, or illegality, the burden of proof is shifted, unless 
and until the holder proves that, sul^equent to the alleged 
fraud or illegality, value has in good faith been given for the 
bill. 

NEGOTIATION OP BILLS. 

Sec. 31. (1) That a bill is negotiated when it is trans- 
ferred from one person to another in such a manner as to 
constitute the transferee the holder of the bill. 

(2) A bill payable to bearer is negotiated by delivery. 

{3} A bill payable to order is negotiated by the indorse-* 
ment of the holder completed by delivery. 

(4) Where the holder of a bill payable to his order trans- 
fers it for value without indorsing it, the transfer gives the 
transferee such title as the transferrer had in the bill, and the 
transferee in addition acquires the right to have the indorse- 
ment of the transferrer. 

(5) Where any person is under obligation to indorse a bill 
in a representative capacity, he may indorse the bill in such 
terms as to n^ative personal liability. 

Sec. 32. That an indorsement in order to operate as a 
n^:otiation must comply with the following conditions, 
namely : 

(1) It must be written on the bill itself and be signed by 
the indorser. The simple signature of the indorser on the 
bill, without additional words, is sufficient. 

An indorsement written on an allonge, or on a "copy" of 
a bill issued or negotiated in a country where " copies " are 
recognized, is deemed to be written on the bill itself. 

(2) It must be an indorsement of the entire bill. A 
partial indorsement, that is to say, an indorsement which 
purports to transfer to the indorsee a part only of the amount 
payable, or which purports to transfer the bill to two or 
more indorsees severally, does not operate as a negotiation of 
the bill 

(3) Where a bill is payable to the order of two or more 
payees or indorsees who are not partners all must indorse. 
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unless the one indorsing has authority to indorse for the 
others. 

(4) Where, in a bill payable to order, the payee or indorsee 
is wrongly designated, or his name is misspelt, he may in- 
dorse the bill as therein described, adding, if he think fit, his 
proper signature. 

(5) Where there are two or more indorsements on a 
bill, each indorsement is deemed to have been made in the 
order in which it appears on the bill, until the contrary is 
proved. 

(6) An indorsement may be made in blank or special. 
It may also contain terms making it restrictive, and may 
exclude any recourse on or personal liability of the in- 
dorser. 

Sec. 33. That where a bill purports to be indorsed con- 
ditionally the condition may be disregarded by the payer, and 
payment to the indorsee is Valid whether the condition has 
been fulfilled or not. 

Sec. 34. (1^ That an indorsement in blank specifies no in- 
dorsee, and a oill so indorsed becomes payable to bearer. 

(2) A special indorsement specifies the person to whom, or 
to whose order, the bill is to be payable. 

(3) The provisions of this act relating to a payee apply 
with the necessary modifications to an indorsee under a 
special indorsement. 

(4) When a bill has been indorsed in blank, any holder 
may convert the blank indorsement into a special indorse- 
ment by writing above the indorser's signature a direction 
to pay the bill to or to the order of himself or some other 
person. 

Sec. 35. (1) That an indorsement is restrictive which 
prohibits the further negotiation of the bill or which ex- 
presses that it is a mere authority to deal with the bill as 
thereby directed and not a transfer of the ownership thereof, 
as, for example, if a bill be indorsed " Pay D only," or " Pay 
D for the account of X," or " Pay D or order for collec- 
tion." 

(2) A restrictive indorsement gives the indorsee the right 
to receive payment of the bill and to sue any party thereto 
that his indorser could have sued, but gives him no power to 
transfer his rights as indorsee unless it expressly authorize 
him to do so. 

(3) Where a restrictive indorsement authorizes further 
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transfer^ all subsequent indorsees take the bill with the same 
rights and subject to the same liabilities as the first indorsee 
under the restrictive indorsement. 

• Sec. 36, (I) That where a bill is negotiable in its origin 
it continues to be negotiable until it has been (a) restrictively 
indorsed or (b) discharged by payment or otherwise. 

(2) Where an overdue bill is negotiated, it can only be 
negotiated subject to any defect of title affecting it at its ma- 
turity, and thenceforward no person who takes it can acquire 
or give a better title than that which the person from whom 
he took it had. 

(3) A bill payable on demand is deemed to be overdue 
within the meaning and for the purposes of this section when 
it appears on the face of it to have been in circulation for an 
unreasonable length of time. What is an unreasonable length 
of time for this purpose is a question of fact, but no time less 
than one year shall be deemed unreasonable. 

(4) Except where an indorsement bears date after the ma- 
turity of the bill, every negotiation 1$ prima facie deemed to 
have been effected before the bill was overdue. 

(5) W^here a bill which is not overdue has been dishon- 
oreid, any person who lakes it with notice of the dishonor 
takes it subject to any defect of title attaching thereto at the 
time of dishonor, but nothing in this subsection shall affect 
the rights of a holder in due course. 

Sec. 37. That where a bill is negotiated back to the 
drawer, or to a prior indorser or to the acceptor, such party 
may, subject to the provisions of this act, reissue and further 
negotiate the bill, but he is not entitled to enforce payment of 
the bill against any intervening party to whom he was pre- 
viously liable. 

Sec. 38. That the rights and powers of the holder of a bill 
are as follows : 

(1^ He may sue on the bill in his own name. 

(2) Where he is a holder in due course, he holds the bill free 
from any defect of title of prior parties, as well as from mere 
personal defenses available to prior parties among themselves, 
and may enforce payment against all parties liable on the bill. 

(3) Where his title is defective (a) if he negotiates the bill 
to a holder in due course, that holder obtains a good and 
complete title to the bill, and (b) if he obtains payment of 
the bill the person who pays him in due course gets a valid 
discbarge for the bill. 
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(4) All parties to a bill may be sued together in equity, 
and all their rights, interests, and liabilities adjusted in a 
single suit. Costs, expenses, and counsel fees shall be ad- 
judged as justice may require. 



GENERAL DUTIES OF THE HOLDER. 

Sec. 39. (1) That where a bill is payable aft^r sight, pre- 
sentment for acceptance is necessary in order to fix the ma- 
turity of the instrument. 

(2) Where a bill expressly stipulates that it shall be pre- 
sented for acceptance, or where a bill is drawn payable 
elsewhere than at the residence or place of business of the 
drawee, it must be presented for acceptance before it can be 
presented for payment. 

(3) In no other case is presentment for acceptance neces- 
sary in order to render liable any party to the bill. 

(4) Where the holder of a bill, drawn payable elsewhere 
than at the place of business or residence of the drawee, has 
not time, with the exercise of reasonable diligence, to present 
the 1)111 for acceptance before presenting it for payment on 
the day that it falls due, the delay caused by presenting the 
bill for acceptance before presenting it for payment is ex- 
cased, and does not discharge the drawer and indorsers. 

Sec. 40. (1) That subject to the provisions of this act, 
when a bill payable after sight is negotiated, the holder must 
either present it for acceptance or negotiate it within a reason- 
able time. 

(2) If he do not do so, the drawer and all indorsers prior 
to that holder are discharged. 

(3) In determining what is a reasonable time within the 
meaninor of this section, regard shall l)e had to the nature of 
the bill, the usage of trade with respect to similar bills, and 
the facts of the particular case. 

Sec. 41. (1) That a bill is duly presented for acceptance 
which is presented in accordance with the following rules : 

(a) The presentment must be made by or on behalf of the 
holder to the drawee, or to some person authorized to accept 
or refuse acceptance on his behalf, at a reasonable hour on a 
business day and before the bill is overdue. 

(b) Where a bill is addressed to two or more drawees who 
are not partners, presentment must be made to them all, 
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unless one has authority to accept for all^ then presentment 
may be made to him only. 

^c) Where the drawee is .dead^ presentment may be made 
to nis personal representative. 

(d) Where the drawee is bankrupt, presentment may be 
made to him or to his trustee. 

(e) Where authorized by agreement or usage, a present- 
ment through the post-office is sufficient. 

(2) Presentment in accordance with these rules is excused, 
and a bill may be treated as dishonored by non-acceptance — 

(a) Where the drawee is dead or bankrupt, or is a ficti- 
tious person or a person not having capacity to contract by 
bill. 

(b) Where, after the exercise of reasonable diligence, such 
presentment cannot be effected. 

(c) Where, although the presentment has been irregular, 
acceptance has been refused on some other ground. 

(3) The fact that the holder has reason to believe that the 
bill, on presentment, will be dishonored, does not excuse 
presentment. 

Sec. 42. (1) That when a bill is duly presented for accept- 
ance, and is not accepted within the customary time, the 
person presenting it must treat it as dishonoml by non- 
acceptance. If he do not, the holder shall lose his right of 
recourse against the drawer and indorsers. 

Sec. 43. (1) That a bill is dishonored by non-acceptance — 

(a) When it is duly presented for acceptance, and such an 
acceptance as is prescribed by this act is refused or cannot be 
obtained; or 

(b) When presentment for acceptance is excused and the 
bill is not accepted. 

(2) Subject to the provisions of this act, when a bill is 
dishonored by non-acceptance an immediate riffht of recourse 
against the drawer and indorsers accrues to tne holder, and 
no presentment for payment is necessary. 

Sec. 44. (1) That the holder of a bill may refuse to take 
a qualified acceptance, and if he does not obtain an unqualified 
acceptance may treat the bill as dishonored by non-acceptance. 

(2) Where a qualified acceptance is taken and the drawer 
or an indorser has not expressly or impliedly authorized the 
holder to take a qualified acceptance, or does not sul)seqaently 
assent thereto, such drawer or iudorser is discharged from his 
liability on the bill. 
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The provisions of this subsection do not ^pp\y to a par- 
tial acceptance, whereof due notice has been given ; where 
a foreign bill has been accepted as to part, it must be protested 
as to the balance. 

(3) When the drawer, or indoreer of a bill receives notice 
of a qualified acceptance, and does not within a reasonable 
time express his dissent to the holder, he shall be deemed to 
have assented thereto. 

Sec. 45. That subject to the provisions of this act a bill 
must be duly presented for payment. If it be not so pre- 
sented the drawer and indorsers shall be discharged. 

A bill is duly presented for payment which is presented in 
accordance with the following rules : 

(1) Where the bill is not payable on demand presentment 
must be made on the day it falls due. , 

(2) Where the bill is payable on demand, then, subject to 
the provisions of this act, presentment must be made within 
a reasonable time afber its issue in order to render the drawer 
liable, and within a reasonable time after its indorsement in 
order to render the indorser liable. 

In determining what is a reasonable time, regard shall be 
had to the nature of the bill, the usage of trade with regard 
to similar bills, iind the facts of the particular case. 

(3) Presentment must be made by the holder or by some 
person authorized to receive payment on his behalf at a rea- 
sonable hour on a business day, at the proper place as herein- 
after defined, either to the person designated by the bill as 
payer, or to some person authorized to pay or refuse payment 
on his behalf if with the exercise of reasonable diligence such 
person can there be found. 

(4) A bill is presented at the proper place — 

(a) Where a place of payment is specified in the bill and 
the bill is there presented. 

(b) Where no place of payment is specified, but the ad- 
dress of the drawee or acceptor is given in the bill, and the 
bill is there presented. 

(c) Where no place of payment is specified and no address 
given, and the bill is presented at the drawee's or acceptor's 
place of business if known, and if not, at his ordinary resi- 
dence if known. 

(d) In any other case if presented to the drawee or accep- 
tor wherever he can be found, or if presented at his last 
known place of business or residence. 
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(5) Where a bill is presented at the proper place, and afler 
the exercise of reasonable diligence no person authorized to 
pay or refuse payment can be found there, no further pre- 
sentment to the drawee or acceptor is required. 

(6) Where a bill is drawn upon, or accepted by two or 
more persons who are not partners, and no place of payment 
is specified, presentment must be made to them all. 

(7) Where the drawee or acceptor of a bill is dead, and no 
place of payment is specified, presentment must be made to a 
personal representative, if such there be, and with the exer- 
cise of reasonable diligence he can be found. 

(8) Where authoriz^ by agreement or usage a presentment 
through the post-office is sufficient. 

Sec. 46. (1) That delay in making presentment for pay- 
ment is excused when the delay is caue^ by circumstances be- 
yond the control of the holder, and not imputable to his de- 
fault, misconduct, or n^ligence. When the cause of delay 
ceases to operate presentment must be made with reasonable 
diligence, , 

(2) Presentment for payment is dispensed with : 

(a) Where, after the exercise of reasonable diligence pre- 
sentment, as required by this act, cannot be effected. The 
fact that the holder has reason to believe that the bill will, 
on presentment, be dishonored, does not dispense with the 
necessity for presentment. 

(h) Where the drawee is a fictitious person. 

(c) As r^ahls the drawer, where the drawee or acceptor is 
not bound, as between himself and the drawer, to accept or 
pay the bill, and the drawer has no reason to believe that the 
bill would be paid if presented. 

(d) As r^ards an indorser, where the bill was accepted or 
made for the accommodation of that indorser, and he has no 
reason to expect that the bill would be paid if presented. 

(e) By waiver of presentment, express or implied. 

Sec. 47. (1) That a bill is dishonored by non-payment — 
(a) When it is duly presented for payment and payment is 
refused or cannot be obtained ; or (b) When presentment is 
excused and the bill is overdue and unpaid. 

(2) Subject to the provisions of this act, when a bill is dis- 
honored by non-payment, an immediate right of recourse 
against the drawer and indorsers accrues to the holder. 

Sec. 48. That subject to the provisions of this act, when 
a bill has been dishonored by non-acoeptanoe or by non-pay- 
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ment, Dotioe of dishonor must be given to the drawer and 
each indorser, and any drawer or indorser to whom such no- 
tice IS not given is discharged : Provided^ That — 

(1) Where a bill is dishonored hy non-aooeptanoe, and 
notice of dishonor is not given, the rights of a holder in due 
course subsequent to the omission, shall not be prejudiced by 
the omission. 

(2) Where a bill is dishonored by non-acceptance and due 
notice of dishonor is given, it shall not be necessary to give 
notice of a subsequent dishonor by non-payment unless the 
bill shall in the meantime have been accepted. 

Sea 49. That notice of dishonor in order to be valid and 
effectual must be given in accordance with the following 
rules : 

(1) The notice must be given by or on behalf of the 
holder, or by or on behalf of an indorser who, at the time of 
giving it, is himself liable on the bill. 

(2) Notice of dishonor may be given by an agent either 
in his own name, or in the name of any party entitled to give 
notice, whether that party be his principal or not. 

(3) Where the notice is given by or on behalf of the 
holder, it inures for the benefit of all subsequent holders and 
all prior indorsers who have a right of recourse against the 
party to whom it is given. 

(4) Where notice is given by or on behalf- of an indorser 
entitled to give notice as hereinbefore provided, it inures for 
the benefit of the holder and all indorsers subsequent to the 
party to whom notice is given. 

(5) The notice may be given in writing or by personal 
communication, and may be given in any terms which suffi- 
ciently identify the bill, and intimate that the bill has been 
dishonored by non-acceptance or non-payment. 

(6) The return of a dishonored bill to the drawer or an 
indorser is, in point of form, deemed a sufficient notice of 
dishonor. 

(7) A written notice need not be signed, and an insuffi- 
cient written notice may be supplemented and validated by 
verbal communication. A misdescription of the bill shall 
not vitiate the notice unless the party to whom the notice is 
given IS in fact misled thereby. 

(8) Where notice of dishonor is required to be given to 
any person, it may be given either to the party himself or to 
his agent in that behalf. 
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(9) Where [the drawer or indorser is dead, and the party 
giving notice knows it^ the notice must be ^iven to a per- 
sonal representative if such there be, and witn the exercise 
of reasonable diligence he can be found. 

(10) Where the drawer or indorser is bankrupt, notice 
may be given either to the party himself or to the trustee. 

(11) Where there are two or more drawers or indorsers 
who are not partners, notice must be given to each of them, 
unless one of them has authority to receive such notice for 
the others. 

(12) The notice may be given as soon as the bill is dis- 
honored, and must be given within a reasonable time there- 
after. In the absence of special circumstances notice is not 
deemed to have been given within a reasonable time unless — 

(a) Where the person giving and the person to receive 
notice reside in the same place, the notice is given or sent off 
in time to reach the latter on the day after the dishonor of 
the bill. 

(b) Where the person giving and the person to receive 
notice reside in different places, the notice is sent off on the 
day after the dishonor of the bill, if there be a post at a con- 
venient hour on that day, and if there be no such post on 
that day then by the next post thereafter. 

(13) Where a bill when dishonored is in the hands of an 
agent, he may either himself give notice to the parties liable 
on the bill, or he may give notice to his principal. If he 
give notice to his principal, he must do so within the same 
time as if he were the holder, and the principal upon receipt 
of such notice has himself the same time for giving notice as 
if the agent had been an independent holder. 

(14) Where a party to a bill receives due notice of dis- 
honor, he has aft;er the receipt of such notice the same period 
of time for giving notice to antecedent parties that the holder 
has after the dishonor. 

(16) Where a notice of dishonor is duly addressed and 
posted, the sender is deemed to have given due notice of dis- 
nonor, notwithstanding any miscarriage by the post-office. 

Sec, 50. (I) That delay in giving notice of dishonor is 
excused where the delay is caused by circumstances beyond 
the control of the party giving notice, and not imputable to 
his default, misconduct, or negligence. When the cause of 
delay ceases to operate the notice must be given with reason- 
able diligence. 
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(2) Notice of dishonor is dispensed with — 

(a) When, after the exercise of reasonable diligence, notice 
&s required by this act cannot be given to or does not reach 
the drawer or indorser sought to be charged. 

(b) By waiver; express or implied. Notice of dishonor 
may be waived before the time of giving notice has arrived, 
or after the omission to give due notice. 

(c) As regards the drawer in the following cases, namely : 
(1) Where drawer and drawee are the same person ; (2) where 
the drawee is a fictitious person or a person not having 
capacity to contract; (3) where the drawer is the person to 
whom the bill is presented for payment; (4) where the drawee 
or acceptor is as between himself and the drawer under no 
obligation to accept or pay the bill; (5) where the drawer 
has countermanded, payment. 

(d) As regards the indorser in the following cases, namely: 
(1) where the drawee is a fictitious person or a person not 
having capacity to contract and the indorser was aware of the 
fact at the time he indorsed the bill ; (2) where the indorser 
is the person to whom the bill is presented for payment ; (3) 
where the bill was accepted or made for his accommodation. 

Sec. 51. (1) That where an inland bill has been dishonored 
it may, if the holder think fit, be noted for non-acceptance or 
non-payment, as the case may be ; but it shall not be neces- 
sary to note or protest any such bill in order to preserve the 
recourse against the drawer or indorser, 

(2) Where a foreign bill, appearing on the face of it to be 
such, has been dishonored by non-acceptance, it must be duly 

Protested for non-acceptance, and where such a bill, which 
as not been previously dishonored by non-acceptance, is dis- 
honored by non-payment it must be duly protested for non- 
payment. If it be not so protested the arawer and indorsers 
are discharged. Where a bill does not appear on the face of 
it to be a foreign bill, protest thereof in case of dishonor is 
unnecessary. 

(3) A bill which has been protested for non-acceptance 
may be subsequently protested for non-payment. 

(4) Subject to the provisions of this act, when a bill is 
noted or protested, it must be noted on the day of its dis- 
honor. When a bill has been duly noted, the protest may be 
subsequently extended as of the day of the noting. 

(5) Where the acceptor of a bill becomes bankrupt or in- 
solvent, or suspends payment before it matures, the holder may 
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cause the bill to be protcBted for better security against the 
drawer and indorsers. 

(6) A bill must be protested at the place where it is dis- 
honored : Provided, That— 

(a) When a bill is presented through the post-office, and 
returned by post dishonored, it may be protested at the place 
to which it is returned, and on the day of its return, if re- 
ceived during business hours ,- and if not received daring 
business hours, then not later than the ne^ct business day. 

(b) When a bill drawn payable at t^e place of business or 
residence of some person other than the drawee has been dis- 
honored by non-acceptance, it must be protested for non- 
payment at the place where it is expressed to be payable, and 
no further presentment for payment to, or demand on, the 
drawee is necessary. 

(7) A protest must contain a copy of the bill, and must be 
signed by the notary making it, and must specify — 

(a) The person at whose request the bill is protested. 

(b) The place and date of protest, the cause or reason for 
protesting the bill, the demand made, and the answer given, 
if any, or the fact that the drawee or acceptor could not be 
found. 

(8) Where a bill is lost or destroyed, or is wrongly de- 
tained from the person entitled to hold it, protest may be 
made on a copy or written particulars thereof. 

(9^ Protest is dispensed with by any circumstance which 
would dispense with notice of dishonor. Delay in noting or 
protesting is excused when the delay is caused by circum- . 
stances beyond the control of the holder, and not imputable 
to his default, misconduct, or negligence. When the cause of 
delay ceases to operate the bill must be noted or protested 
with reasonable diligence. 

Sec. 52 (1) That when a bill is accepted generally, pre- 
sentment for payment' is not necessary in order to rehder the 
acceptor liable. 

(2) When by the terms of a qualified acceptance present- 
ment for payment is required, the acceptor, in the absence of 
an express stipulation to that effect, is not discharged by the 
omission to present the bill for payment on the day that it 
matures. 

(3) In order to render the acceptor of a bill liable it is 
not necessary to protest it, or that notice of dishonor should 
be given to him. 
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(4) Where the holder of a bill presents it for paymenty he 
shall exhibit the bill to the person from whom he demands 
payment, and when a bill is paid the holder shall forthwith 
deliver it up to the party paying it. 

LIABILITIES OP PARTIES. 

Sec. 53. (1) That a bill, of itself, does not operate as an 
assignment of funds in the hands of the drawee available 
for the payment thereof, and the drawee of a bill who does 
not acxsept as required by this act is not liable on the in- 
strument, unless it expressly provides that it shall operate 
as an assignment of the sum tor which it is drawn in favor 
of the holder, from the time when the bill is presented to the 
drawee, 

Sec. 64, That the acceptor of a bill, by accepting it — 

(1) Engages that he will pay it according to the tenor of 
his acceptance. 

(2) Is precluded from denying to a holder in due course — 

(a) The existence of the drawer, the genuineness of his 
signature, and his capacity and authority to draw the bill. 

(b) In the case of a bill payable to drawer's order, the then 
capacity of the drawer to indorse, but not the genuineness or 
validity of his indorsement. 

(c) In the case of a bill payable to the order of a third 
person, the existence of the payee and his then capacity to 
indorse, but not the genuineness or validity of his indorse- 
ment. 

Sec. 55. (1) That the drawer of a bill by drawing it — 

^a) Engages that on due presentment it shall be accepted 
ana paid according to its tenor, and that if it be dishonored 
he will compensate the holder or any indorser who is com- 
pelled to pay it : Provided, That the requisite proceedings on 
dishonor be duly taken. 

(b) Is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse. 

(2) The indorser of a bill by indorsing it — 

(a) Engages that on due presentment it shall be accepted 
and paid according to its tenor, and that if it be dishonored 
he will compensate the holder or a subsequent indorser who 
is compelled to pay it : Provided^ That the requisite proceed- 
ings on dishonor be duly taken. 

(b) Is precluded from denying to a holder in due course 
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the genuineness and r^ularity in all respects of the drawer's 
signature and all previous indorsements. 

(c) Is precluded from denying to his immediate or a subse- 
quent indorsee that tlie bill was at the time of his indorsement 
a valid and subsisting bill, and that he had then a good title 
thereto. 

(d) An indorser may avoid personal liability by the words 
" without recourse" before his signature. 

Sec. 56. That where a person signs a bill otherwise than 
as drawer or acceptor, he thereby incurs the liabilities of an 
indorser to a holder in due course. 

Sec. 57. That where a bill is dishonored, the measure of 
damages, which shall be deemed to be liquidated damages, 
shall be as follows : 

(1) The hohler may recover from any party liable on the 
bill, and the drawer who has been compelled to pay the bill 
may recover from the acceptor, and an indorser who has been 
compelled to pay the bill may recover from the acceptor or 
from the drawer, or from a prior indorser — 

(a) The amount of the bill. 

(b) Interest thereon from the time of presentment for pay- 
ment if the bill is payable on demand, and from the maturity 
of the bill in any other case. 

^c) The expenses of noting, or, when protest is necessary 
ana the protest has been extended, the expenses of protest. 

^2) In the case of a bill which has been dishonored abroad, 
in lieu of the above damages, the holder may recover from the 
drawer or an indorser, and the drawer or an indorser who has 
been compelled to pay the bill may recover from any party 
liable to him, the amount of the re-exchange with interest 
thereon until the time of payment. 

(3) Where by this act interest may be recovered as damages, 
such interest may, if justice require it, be withheld wholly or 
in part, and where a bill is expressed to be payable with in- 
terest at a given rate, interest as damages may or may not be 
given at the same rate as interest proper. 

(4) In case of suit, counsel fees and other expenses may be 
allowed by the court. 

Sec. 58. (I) That where the holder of a bill payable to 
bearer negotiates it by delivery without indorsing it, he is 
called a "transferrer by delivery." 

(2) A transferrer by delivery is not liable on the instru- 
ment. 

(3) A transferrer by delivery who n^tiates a bill thereby 

25 
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warrants to his immediate transferee being a holder for value 
that the bill is \yhat it purports to be, that he has a right to 
transfer it, and that at the time of transfer he is not aware of 
any fact which renders it valueless. 

DI8CHABOE OF BILL. 

Sec. 59. (1) That a bill is discharged by payment in due 
course by or on behalf of the drawee or acceptor. " Payment 
in due course" means payment made at or after the maturity 
of the bill to the holder thereof in good faith and without 
notice that his title to the bill is defective. 

(2) Subject to the provisions hereinafter contained, when a 
bill is paid by the drawer or an iudorser it is not discharged, 
but— 

(a) Where a bill payable to, or to the order of, a third 
party is paid by the drawer, the drawer may enforce payment 
thereof against the acceptor, but may not reissue the bill. 

(b) Where a bill is paid by an indorser, or where a bill 
payable to drawer's order is paid by the drawer, the party 
paying it is remitted to his former rights as regards the 
acceptor or antecedent paiiiies, and he may, if he thinks fit, 
strike out his own and subsequent indorsements, and again 
negotiate the bill. 

(3) Where an accommodation bill is paid in due course by 
the party accommodated the bill is discharged. 

Sec. 60. That when a bill payable to oraer on demand is 
drawn on a banker, and the banker on whom it is drawn pays 
the bill in good faith and in the ordinary course of business, 
it is not incumbent on the banker to show that the indorse- 
ment of the payee or any subsequent indorsement was made 
by or under the authority of the person whose indorsement it 
purports to be, and the banker is deemed to have paid the 
bill in due course, although such indorsement has been forged 
or made without authority. 

Sec. 61. That when the acceptor of a bill is or becomes the 
holder of it at or after its maturity, in his own right, the bill 
is discharged. 

Sec. 62. (1^ That when the holder of a bill at or after its 
maturity absolutely and unconditionally renounces his nVht 
against the acceptor the bill is discharged. The renunciation 
must be in writing, unless the bill is delivered up to the 
acceptor. 
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(2) The liabilities of any party to a bill may in like man- 
ner be renoonoed by the holder before, at, or after its maturity ; 
but nothing in this section shall aifect the rights of a holder 
in due course without notice of the renunciation. 

Sec. 63. (1) That where a bill is intentionally canceled by 
the holder or his agent, and the cancellation is apparent there- 
on, the bill is discharged. 

(2) In like manner any party liable on a bill may be dis- 
charged by the intentional cancellation of his signature by the 
bolder or his agent. In such case any indorser who would 
have had a right of recourse against the party whose signature 
is canceled is also discharged. 

(3) A cancellation made unintentionally, or under a mistake, 
or without the authority of the holder, is inoperative ; but 
where a bill or any signature thereon appears to have been 
canceled the burden ot proof lies on the party who alleges 
that the cancellation was made unintentionally, or under a 
mistake, or without authority. 

Sec. 64. (1) That where a bill or acceptance is materially 
altered without the assent of all parties liable on the bill, the 
bill is avoided except as against a party who has himself made, 
authorized, or assented to the alteration, and subsequent in- 
dorsers: Provided^ That where a bill has been materially 
altered, but the alteration is not apparent, and the bill is in 
the hands of a holder in due course, such holder may avail 
himself of the bill as if it had not been altered, and may en- 
force payment of it according to its original tenor. 

(2) In particular the following alterations are material, 
namely : Any alteration of the date, the sum payable, the 
time of payment, the place of payment, and where a bill has 
been accepted generally, the addition of a place of payment 
without the acceptor's assent. 



ACCEPTANCE AND PAYMENT FOR HONOR. 

Sec. 65. (1) That where a bill of exchange has been pro- 
tested for dishonor by non-acceptance, or protested for better 
security, and is not overdue, any person, not being a party 
already liable thereon, may, with the consent of the holder, 
intervene and accept the bill supra protest, for the honor of 
any party liable thereon, or for the honor of the person for 
whose account the bill is drawn. 
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(2) A bill may be aocepted for honor for part only of the 
sum for which it is drawn. 

(3) An acceptance for honor supra protest in order to be 
valid must — 

(a) Be written on the bill, and indicate that it is an accept- 
ance for honor. 

(b) Be signed by the acceptor for honor. 

(4) Where an acceptance for honor does not expressly state 
for whose honor it is made, it is deemed to be an acceptance 
for the honor of the drawer. 

(5) Where a bill payable after sight is accepted for honor, 
its maturity is calculate from the date of the noting for non- 
acceptance, and not from the date of the acceptance for honor. 

Sec. 66. (1) That the 'acceptor for honor of a bill by ac- 
cepting it engages that he will, on due presentment, pay the 
bill according to the tenor of his acceptance, if it is not paid 
by the drawee, provided it has been duly presented for pay- 
ment and protested for non-payment, and that he receives 
notice of these facts. 

(2) The acceptor for honor is liable to the holder and to 
all parties to the bill subsequent to the party for whose honor 
he has accepted. 

Sec. 67. (1) That where a dishonored bill has been ac- 
cepted for honor supra protest, or contains a reference in case 
of need, it must be protested for non-payment before it is 
presented for payment to the acceptor for honor, or referee in 
case of need. 

(2) Where the address of the acceptor for honor is in the 
same place where the bill is protested for non-payment, the 
bill must be presented to him not later than the day follow- 
ing its maturity ; and where the address of the acceptor for 
honor is in some place other than the place where it was pro- 
tested for non-payment, the bill must be forwarded not later 
than the day following its maturity for presentment to him. 

(3) Delay in presentment or non-presentment is excused 
by any circumstance which would excuse delay in present- 
ment for payment or non-presentment for payment. 

(4) When a bill of exchange is dishonored by the ac- 
ceptor for honor it must be protested for non-payment by him. 

Sec. 68. (1) That where a bill has been protested for non- 
payment, any person may intervene and pay it supra protest 
for the honor of any party liable thereon, or for the honor of 
the person for whose account the bill is drawn. 
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(2) Where two or more persons offer to pay a bill for the 
hoQor of different parties, the person whose payment will dis- 
charge most parties to the bill shall have the preference. 

(3) Payment for honor supra protest, in onler to operate 
as such and not as a mere voluntary payment, must be 
attested by a notarial act of honor which may be appended to 
the protest or form an extension of it. 

^4) The notarial act of honor must be founded on a decla- 
ration made by the payer for honor, or his agent in that be- 
half, declaring his intention to pay the bill for honor, and for 
whose honor he pays. 

(6) Where a bill has been paid for honor all parties sub- 
sequent to the party for whose honor it is paid are dis- 
chai^ed, but the payer for honor is subri^ted for and 
succ^s to both the rights and duties of, the holder as re- 
gards the party for whose honor he pays, and all parties 
liable to that party. 

(6) The payer for honor on paying to the holder the 
amount of the bill and the notarial expenses incidental to its 
dishonor is entitled to receive both the bil] iti^lf and the pro- 
test. If the holder do not on demand deliver them up, he 
shall be liable to the payer for honor in damages. 

(7) Where the holder of a bill refuses to receive payment 
supra protest, be shall lose his right of recourse against any 
party who would have been discharged by such payment. 



liOST INSTBUMENTS. 

Sec. 69. That where a bill has been lost before it is over- 
due, the person who was the holder of it may apply to the 
drawer to give him another bill of the same tenor, giving 
security to the drawer if required to indemnify him against 
all persons whatever in case the bill alleged to have been lost 
shall be found again. 

If the drawer on reauest as 'aforesaid refuses to give such 
duplicate bill, he may oe compelled to do so by a short peti- 
tion and order in equity. 

Sec. 70. That in any action or proceeding upon a bill the 
court or a judge may order that the loss of the instrument 
Bhall not be set up, provided an indemnity be given to the 
satisfaction of the court or judge against the claims of any 
other person upon the instrument in question. 
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BILL IN A SET. 

Seo. 71. (1) That where a bill is drawn in a set, each part 
of the set being numbered and containing a reference to the 
other parts, the whole of the parts constitute one bill. 

(i\ Where the holder of a set indorses two or more parts 
to different persons, he is liable on every ^ach part, and every 
indorser subsequent to him is liable on the part he has him- 
self indorsed as if the said parts were separate bills. 

(3) Where two or more parts of a set are negotiated to 
different holders in due course, the holder whose title first 
accrues is as between such holders deemed the true owner of 
the bill ; but nothing in this subsection shall affect the rights 
of a person who in due course accepts or pays the part first 
presented to him. 

(4) The acceptance may be written on any part, and it 
must be written on one part only. 

If the drawee accepts more than one part, and such 
accepted parts get into the hands of different holders in due 
course, he is liable. on every such part as if it were a separate 
bill. 

(5) When the acceptor of a bill drawn in a set pays it 
without requiring the part bearing his acceptance to be de- 
livered up to him, and that part at maturity is outstanding 
in the hands of a holder in due course, he is liable to the 
holder thereof. 

(6) Subject to the preceding rules, where any one part of 
a bill drawn in a set is discharged by payment or otherwii^, 
the whole bill is discharged. 

CONFLICT OF LAWS. 

Sec. 72. That where a bill drawn out of the United States 
is negotiated, accepted, or payable within the same, the rights, 
duties, and liabilities of the parties thereto are determined as 
follows : 

(1) The validity of the bill as regards requisites in form is 
determined by the law of the place of issue, and the validity 
as regards requisites in form of the supervening contracts, 
such as acceptance, or indorsement, or acceptance supra pro- 
test, is determined by the law of the United States, Promdedy 
That— 

(a) Where a bill is issued out of the United States it is not 
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invalid by reason only that it is not stami)€d in accordance 
with the law of the place of issue. 

(b) Where a bill, issued out of the United States, conforms, 
as regards requisites in form, to the law of the United States, 
it may, for the purpose of enforcing payment thereof, be 
treated as valid as between all persons who negotiate, hold, 
or become parties to it in the United States. 

(2) Subject to the provisions of this act, the interpretation 
of the drawing, indorsement, acceptance, or acceptance supra 
protest of a bill, is determined by the law of the United 
States : Provided, That where an inland bill is indorsed in a 
foreign country, the indorsement shall, as regards the payer, 
be interpreted according to the law of the United States. 

(3) The duties of the holder with respect to presentment 
for acceptance or payment and the necessity for or sufficiency 
of a protest or notice of dishonor, or otherwise, are determined 
by the law of the place where the act is done or the bill is 
dishonored. 

(4) Where a bill is drawn.out of but payable in the United 
States, and the sum payable is not expressed in the currency 
of the United States, the amount shall, in the absence of some 
express stipulation, be calculated according to the rate of ex- 
change for sight drafts at the place of payment on the day 
the bill is payable. 

(5) Where a bill is drawn in one country and is payable 
in another, the due date thereof is determined according to 
the law of the place where it is payable. 



PART III.— CHECKS ON A BANKER. 

Sec. 73. That a check is a bill of exchange drawn on a 
banker payable on demand. It operates after demand or 
notice as an assignment of so much of the fund as it covers, 
and the holder may sue in his own name. Except as other- 
wise provided in this Part, the provisions of this act applica- 
ble to a bill of exchange payable on demand, apply to a 
check. 

Sec. 74. That subject to the provisions of this act — 

(1) Where a check is not presented for payment within a 

reasonable time of its issue, and the drawer or the person on 

whose account it is drawn had the right at the time of such 

presentment as between him and the tmuker to have the check 
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paid and suffers actual damage through the delay, he is dis- 
charged to the exteut of such damage, that is to say, to the 
extent to which such drawer or perspn is a creditor of such 
banker to a larger amount than he would have been had such 
check been paid. 

(2) In determining what is a reasonable time regard shall 
be had to the nature of the instrument, the usage of trade and 
of bankers, and the facts of the particular case. 

(3) The holder of such check as to which such drawer or 
person is discharged shall be a creditor in lieu of such drawer 
or person of such banker to the extent of such discharge, and 
entitled to recover the amount from him. 

Sec. 76. That the duty and authority of a banker to pay 
a check drawn on him by his customer are determined by — 

(1) Countermand of payment. 

(2) Notice of the customer's death. 

Sec. 76. That a check may be made not negotiable, or its 
negotiability may be restricted or conditional by proper words 
thereon. 

PART IV.— PROMISSORY NOTES. 

Sec. 77. (1) That a promissory note is an unconditional 
promise in writing made by one person to another, signed by 
the maker, engaging to pay, on demand or at a fixed or de- 
terminable future time, a sum certain in money to or to the 
order of a specified person or to bearer. 

(2) An instrument in the form of a note payable to maker's 
oroer is not a note within the meaning of this section unless 
and until it is indorsed by the maker. 

(3) A note is not invalid by reason only that it contains 
also a pledge of collateral security with authority to sell or 
dispose thereof; nor by reason of providing for costs, ex- 
penses, or attorney's fees in case of salt. 

(4) A note which is, or on the face of it purports to be, 
both made and payable within the United States is an inland 
note. Any other note is a foreign note. 

Sec. 78. That a promissory note is inchoate and in- 
complete until delivery thereof to the payee or bearer. 

Sec. 79. (I) That a promissory note may be made by two 
or more maKers, and they may be liable thereon jointly, or 
jointly and severally, according to its tenor. 

(2j Where a note runs " I promise to pay," and is signed 
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by two or more persons, it is deemed to be their joint and 
several note. 

Sec. 80. (1) That where a note payable on demand has 
been indorsed, it must be presented for payment within a 
reasonable time of the indorsement If it be not so pre- 
sented the indorser is discharged. 

(2) In determining what is a reasonable time, regard 
shall be had to the nature of the instrument, the usage of 
trade, and the facts of the particular case. 

(3) Where a note payable on demand is n^otiated, it is not 
deemed to be overdue, for the purpose of affecting the holder 
with defects of title of which he had no notice by reason that 
it appears that a reasonable time for presenting it for payment 
has elapsed since its issue. 

Sec. 81. (1) That where a promissory note is in the body 
of it made payable at a particular place, it must be presented 
for payment at that place in order to render the maker liable. 
In any other case, presentment for payment is not necessary 
in onler to render the maker liable. 

(2) Presentment for payment is necessary in order to render 
the indorser of a note liable. 

(3) Where a note is in the body of it made payable at a 
particular place, presentment at that place is necessary in 
order to render an indorser liable ; but when a place of pay- 
ment is indicated by way of memorandum only, presentment 
at that place is sufficient to render the indorser liable, but a 
presentment to the maker elsewhere, if sufficient in other re- 
spects, shall also suffice. 

Seo. 82. That the maker of a promissory note by making 
it— 

(1^ Engages that he will pay it according to its tenor. 

(2) Is precluded from denying to a holder in due course 
the existence of the payee and his then capacity to indorse. 

Sec. 83. (1) That, subject to the provisions in this part, 
and except as by this section provided, the provisions of this 
act relating to bills of exchange apply, with the necessary 
modifications, to promissory notes. 

(2) In applying those provisions the maker of a note shall 
be deemed to correspond with the acceptor of a bill, and the 
first indorser of a note shall be deemed to correspond with the 
drawer of an accepted bill payable to drawer's order. 

(3) The following provisions as to bills do not apply to 
notes, namely : Provisions relating to— 
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(a) PresentmeDt for acoeptanoe ; 
fb) Acceptance; 
{c\ Acceptance supra protest; 
m) Bills in a set. 

(4) Where a foreign note is dishonored, protest thereof is 
unnecessary. 



PART V.-^UPPLEMENTARY. 

Sec. 84. That a thin^ is deemed to be done in good faith^ 
within the meaning of this act, where it is in fact done hon* 
estly, whether it is done n^ligently or not. Fraud com- 
mitted or attempted shall work a forfeiture of all rights of 
the guilty party. 

Sec. 85. (1) That where by this act any instrument or 
writing is required to be signed by any person, it is not nec- 
essary that he should sign it with his own hand, but it is suf- 
ficient if his signature is written thereon by some other person 
by or under his authority. 

(2) In the case of a corporation, where by this act any in- 
strument or writing is required to be signed, it is sufficient if 
the instrument or writing be signed by the officer to whose 
province the instrument or writing belongs ; and nothing in 
this section shall be construed as requiring the bill or note of 
a corporation to be under seal. 

Sec. 86. That where by this act the time limited for doing 
any act or thing is less than three days, in reckoning time, 
non-business days are excluded. 

"Non-business days" for the purpose of this act mean — 

(bl) Sunday, Christmas Day, January first, July fourth. 

(b) A day appointed by proclamation as a public fast or 
thanksgiving day. 

Any other day is a business day. 

Sec. 87. That for the purposes of this act, where a bill or 
note is required to be protested within a specified time or be- 
fore some further proceeding is taken, it is sufficient that the 
bill has been noted for protest before the expiration of the 
specified time or the taking of the proceeding; and the formal 
protest may be extended at any time thereafter as of the date 
of the noting. 

Sec. 88. That where a dishonored bill or note is authorized 
or required to be protested, and the services of a notary can- 
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not be obtained at the place where the bill is dishonored, any 
householder or substantial resident of the place may, in the- 
presence of two witnesses, give a certificate, signed by them, 
attesting the dishonor of the bill, and the certificate shall 
in all respects operate as if it were a forn^al protest of the 
bill/ 

Sec. 89. That bills of lading, warehouse receipts, receipts 
or orders for specific property, and promises to pay a definite 
sum in a specified kind of personal property are hereby de- 
clared to be means and instruments of commerce, and shall be 
negotiable by indorsement and delivery, and shall be gov- 
erned by the rules of law relating to promissory notes, so far 
as the same may be applicable thereto. Mortgages and trust 
deeds securing negotiable paper shall be negotiable in like 
manner. 

Promissory notes or drafts, so made payable in personal 
property, shall be payable therein, at the market price thereof, 
m the place of payment, at noon, on the third day of grac« 
after the day of maturity ; and such payment mny be made 
by warehouse receipt. If not so paid, the amount shall be 
payable in money. • 

Sec. 90. That any bank, banker, or other person who shall 
in good faith advance any money upon any bill of lading, 
warehouse receipt, or order for personal property, or upon 
any mortgage or deed of trust of real estate as collateral secur- 
ity for any bill of exchange, promissory note, or check, or 
otherwise in due course of trade or commerce, shall be pro- 
tected to the extent of such advances in the property covered 
by such bill of ladine, warehouse receipt, or order for per- 
sonal property, or suon mortgage or trust-deed, and the pro- 
ceeds thereof, as fully as though such advances had been made 
in due course, and for value, on a bill of exchange or promis- 
sory note only before the maturity thereof. 

Sec. 91. That all policies of insurance on property in or 
about its transportation in the course of commerce are also 
hereby declared to be means and instruments of commerce, 
and are hereby made n^otiable in manner aforesaid. 
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BEPORT OF SPECIAL COMMITTEE ON THE BELIEF OF CON- 
GRESS FBOM PRIVATE LEGISLATION. 

To the American Bar Association : 

In pursuanoe of the provisions of our Constitution^ which 
requires the President to open each annual meeting with an 
address communicating the most noteworthy changes in the 
statute law by Congress and the several States during the 
preceding year, he called attention at our last meeting to the 
fact that out of the nine hundred and eighty-seven acts of 
the First Session of the Forty-ninth Congress which became 
laws, those of general interest to the whole country can be 
counted on the fingers of one hand. This fact induced the 
adoption of the following resolution : 

^^In view of the limited amount of general legislation en- 
acted by the present Congress, as shown by the review of the 
President in his annual address made in pursuance of a pro- 
vision of our Constitution, be it 

" Resolved, That a special committee of five be appointed 
by the Chair to consider whether it be practicable to relieve 
Congress to any extent of the necessity for private Wislation, 
with leave to report a method for accomplishing uiis pur- 
pose." 

To add somewhat to the statistics given by our President 
for the purpose of illustrating the extent of this evil and its 
growth, we note that in the Forty-seventh Congress ten 
thousand seven hundred and four bills were introduced^ 
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whereof seven handred and seventy-two (or a little more than 
one in thirteen) became laws. 

In the Forty-eighth Congress there were two thousand 
eight hundred and five l)ills introduced in the Senate and 
eight thousand six hundred and thirty-four in the House^ 
making eleven thousand four hundred and forty-one bills 
which were introduced into that Congress, whereof nine hun- 
dred and sixty-six (or a little more than one in eleven) became 
laws. Of these nine hundred and sixty-six there were two 
hundred and eighty- four public and six hundred and eighty- 
two private laws. Of these six hundred and eighty-two pri- 
vate laws five hundred and eighty-eight were for pensions—* 
thus leaving only ninety-four private of all kinds other than 
for pensions. Mr. Speaker Carlisle, adverting to this evil in 
his valedictory address on March 4th, 1885, said : " From 
the organization of the Government to the Twenty-fifth Con- 
gress, a period of fifty years, there were introduced into the 
House eight thousand seven hundred and seventy-seven bills 
and joint resolutions, while during the Forty-eighth Congress 
there were eight thousand six hundred and thirty-seven — 
cUmod 08 many as during that half century/^ 

In the Forty-ninth Congress there were introduced into 
the Hoi^ eleven thousand five hundred and twenty-six bills 
and joint resolutions, whereof only one thousand four hundred 
and twenty-nine passed that body. In the Senate three thou- 
sand four hundred and seventy-six were introduced, whereof 
one thousand and twenty-eight passed that body. Total 
introduced into both houses, fifteen thousand and two. 

Of this number, one thousand two hundred and eighty re- 
ceived the President's approval, one hundred and sixty became 
laws without his approval, and two were passed over his 
veto, making a total of one thousand four hundred and forty- 
two laws enacted, or less than one-tenth of the number intro- 
duced. Of these, four hundred and twenty-three were public 
and one thousand and nineteen private bills. 

The evil is a very serious one. Its effects are very far- 
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reaching, and the necessity for remedying it is apparent to 
every thoughtful person. To find a means of practicable 
relief it is necessary to have before us the nature and origin 
of the evil itself. 

In the first place, in order to a full understanding of the 
subject, it is necessary to correct a popular emir which has 
taken possession of the public mind, and is spread abroad by 
oft-repeated statements unsupported by investigation. It is 
that there are hundreds or thousands of demands outstanding 
against the Grovernment wherein parties have a just and legal 
cause of action if they could obtain a hearing. Nothing could 
be more incorrect. 

Most of what are called private bills are for pensions. Of 
the others, some are for removal of political disabilities, appro- 
priations to pay allowances by the accounting officers, granting 
privileges, and relieving public officers and their bondsmen 
from losses, as in the cases of Collectors Arthur and Robin- 
son, of New York, and other subjects of like kind. But the 
great mass of private bills are nothing but appeals to the 
liberality and generosity of Congress for special favors or 
allowances in matters which Congress has by general law de- 
clared against, as in the case of destruction and damage to 
property by the army and navy in time of war, or which have 
long since been barred by the statutes of limitation, or which 
grow out of the torts of public officers, the general responsi- 
bility for which no government has ever assumed. 

There is probably not one in a hundred, if there be one in 
a thousand, of the private bills introduced into Congress, 
which sets out a valid, legal cause of action against the United 
States, and none others could be sent to a court for adjudi- 
cation. 

Claimants who have demands founded on legal rights do 
not go to Congress with tliem, but bring suits at once in the 
Court of Claims. 

The existing evil does not lie in the want of a forum in 
which to try substantial claims against the Grovernment founded 
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on 1^1 right. The Court of Claims has jurisdiction in law 
and equity of all claims founded upon any law of Congress, 
upon any r^ulation of any Executive Department, or upon any 
contract, express oi implied, with the Government of the 
United States, or which may be referred to it by either house; 
also of all damages by vessels of the United States done by 
collision. Besides all of these cases, the Executive Depart- 
ment may refer any claim involving disputed facts or contro- 
verted questions of law, if the amount exceeds three thousand 
dollars or it presents a precedent for a class of cases. The 
Secretary of the Treasury may also refer similar cases upon 
the certificate of a comptroller or auditor. 

The District Courts have concurrent jurisdiction in such 
cases up to one thousand, and the Circuit Courts from that 
sum up to ten thousand dollars, without a jury. But this 
jurisdiction has not been, and probably will not be, much 
invoked by claimants. 

The methods of procedure and practice, less obstructed by 
technicalities, the better facilities for obtaining evidence on 
the call of the court from the Departments, where the proofs 
in almost all cases are chiefly to be found, the great knowledge 
which the judges acquire of the business of the Government 
in all its branches and in all the Departments, their experi- 
ence in the trial of such cases, and the benefit of having the 
combined wisdom of five judges sitting in each case, instead 
of one, as in other courts, with the more extensive right of 
appeal to the Supreme Court, all tend to make it more desir- 
able to bring actions' against the United States in the Court of 
Claims. 

From this very comprehensive jurisdiction of the Court 
of Claims it is apparent that there can be but a very 
limited number of claims which can, with any substantial 
reason or real propriety, be made to consume the time of 
Congress. 

There are, of course, some claims which cannot well be cov- 
ered by general laws, especially such* as rest sdely upon con- 
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siderations of public policy or benevolence, like pensionp, 
bounties, and gratuities generally. 

And there are som^ cases in which there may be reasonable 
and justifiable ground for waiving the law of limitation, and 
for such the recent act of Congress has made ample provision. 
By that act either house can refer any claim, legal or 
equitable, to the Court of Claims, who shall " report to such 
house the facts in the case and the amount, where the same 
can be liquidated, including any facts bearing upon the ques- 
tion, whether there has been delay or laches in presenting such 
claim or applying for such grant, gift, or bounty, and any 
facts bearing upon the question, whether the bar of any statute 
of limitation should be removed or which shall be claimed to 
excuse the claimant for not having resorted to any established 
legal remedy." 

If there be any class of claims which Congress is willing 
to pay when properly investigated and proved, they should 
be provided for by general law, and then the Court of Claims 
would have jurisdiction of them under its general jurisdic- 
tion of claims " founded upon any law of Congress." Of 
such classes it seems to your Committee that there are two of 
a kindred nature. 

By separate acts the Southern Claims Commission, long 
since expired by limitation, was authorized to investigate 
claims for stores and supplies furnished to or taken by the 
army in the States in rebellion, and the Quartermaster-Gen- 
eral was authorized to investigate such claims arising in loyal 
States. 

Both were required to report to Congress their findings, 
whether for or against each claim investigated, and a limita- 
tion of time was fixed beyond which all claims presented 
should be forever barred. 

In cases reported adversely the claimants frequently want 
a hearing before the Committee on Claims, to whom all 
reports are referred. The Committee, availing themselves of 
the provisions of the Bowman Act, transmit such cases to 
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the Court of Claims for investigation and report as to the 
facts. These reports have to be again considered by the 
Committee, which causes an embarrassing delay. 

We think that Congress ought to provide that the Court 
of Claims shall enter judgment for or against the claimant 
according to its findings, and thus bring the cases to an end 
and relieve the Court from reporting the facts to Congress, 
and the Committees and Congress from further consideration 
of them. This would be a great benefit to all concerned, 
and would furnish relief to Congress for some time to come 
and until all such claims shall have been disposed of, as they 
would be in a few years, from all further trouble in the 
matter. But this is only a temporary difficulty. 

The great and paramount existing evil consists in the 
facility, looseness, objectless irresponsibility, and almost 
frivolity, of introducing bills into Congress. Any member 
may introduce a bill whenever he can get the floor, upon any 
subject, providing for the payment of money in any amount 
to anybody, with no reasons given and no questions asked. 
An aggressive claimant with an imaginary claim finds no 
difficulty in getting his bill introduced, frequently by two or 
three members, and in both houses in identically the same 
language, and thinks he is making progress. 

The member is reported in the Oongremonal Record as 
having introduced such and 9uch bills, and thinks he acquires 
the appearance of activity, especially to his constituents and 
the claimants. 

The desire and ambition or habit of introducing private 
bills becomes a passion with some members. There are not 
a few instances of its being gratified even at the last day of 
the last session of a Congress, when, of course, it could not 
even be printed, much less referred and considered by a. com- 
mittee or acted upon by the House. 

This serves to illustrate the fact that very many of these 
private bills are introduced without the slightest expectation 
or purpose of any action being taken upoa them,, but solely 
26 
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to gratify the love of notoriety of the Ropresentative or to 
flatter some iguorant constituent. 

The real pointy then, to be aooomplished, as it seems to your 
Committee, is to present some plan by which a more respon- 
sible, thorough, and business-like method should be required 
in the introduction of private claims into Congress, free from 
the temptation to introduce them for mere notoriety, and ac- 
companied with a full statement of facts. 

They should invariably be presented, not by bill, but by- 
petition, the method contemplated by the Committee for the 
redress of grievances. In that case they would go through 
the petition box to the Committee without being mentioned 
in the Oongreawmal Record and without notoriety. 

There they could be easily classified, referred to the Court 
of Claims, or reported upon adversely at once as on the face 
presenting no merits, or set down for hearing, as the Com- 
mittee thought best. 

In order to decide upon this classification advisedly, it is 
necessary that the facts upon which the claim rests should be 
set forth more fully in its presentation than is usually done 
in the bills for relief as introduced in Congress. The whole 
difficulty as to proceedings in Congress upon private claims 
seems to your Committee, after careful consideration, to be 
fully met and disposed of by a bill introduced in the Senate 
in December last by Hon. James L. Pugh, Senator from the 
State of Alabama. 

The first section provides that all private claims shall be 
presented by petition, which shall disclose the basis of the 
claim and its history, and be verified. 

This, of itself, would have a tendency to prevent the intro- 
duction of frivolous claims, because it would often be too 
apparent that a claimant could not state a reasonably plausi* 
ble case, especially if he employed an attorney to draw his 
petition, as he naturally would do. To set out fully in a 
petition the demand and the ground upon which it rests is 
quite a different thing from writing a bill directing a certain 
sum of money to be paid to a claimant. 
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It woulcl also enable the Committee at once to classify the 
claims referred to it, as is provided in the second section of 
the billy and if thej found that the case made by the peti'^ 
tioner himself is such a one as Congress alone can pass upon, 
they may at once proceed to its investigation and report such 
bill as in its judgment will meet the exigency. 

If, on the other hand, it is a case which should be judidlally 
investigated, either as to the facta or law, the Committee may 
transmit the case at once to the Court, where it will be tried 
according to the law in force and the system of procedure 
already established. 

And if it is on ite face without merit they could report ad-^ 
versely at once. 

If the Court finds a legal cause of action established, it 
enters judgment therefor, otherwise it will report the facts 
found to Congress with such suggestions as may be proper 
as to what relief, if any, should be given. 

The fifth section provides that no bill for private relief, 
except for pensions shall be presented to either house, except 
through a committee after a petition therefor has been con- 
sidered and investigated by the Committee of the Court. 

This would prevent the introduction of bills for the mere 
purpose of notoriety or for effect on constituents, and would 
no doubt reduce the number of private bills to a number 
easily disposed of. 

In the opinion of your Committee the provisions of Senator 
Pugh^s bill would remove all existing embarrassments over 
private claims in Congress and should have the indorsement of 
this Association, and it is so recommended. It is as follows: 

49th Congress, Senate, 3033, 

2d Session. 

In the Senate of the United States, 
December 21st, 1886. 
Mr. Pugh introduced the following bill, which was read 
twice and referred to the Committee on Claims : 
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A Bill 

Regulating the proceedings in Congress upon private claims. 

Be it enacted by the Senate and House of Representativea of 
the United Stoics of America in Congress assembled: That 
every private claim, except for pensions, for which relief is 
sought from Congress shall be presented to the Senate or 
House of Representatives by printed petition, in which shall 
be fully set forth a plain and concise statement of the facts 
and circumstances upon which the claim is founded, giving 
time and place, free from argumentative and irrelevant matter, 
all payments made and all set-offs which ought to be allowed, 
what action thereon has been taken by any of the depart- 
ments, if known, and what relief is sought, with the grounds 
therefor, and the same shall be verified by the oath of the 
claimants or one of them. 

Sec. 2. That the petition shall be referred to a committee 
as other petitions are referred. If the committee are of 
opinion that the petition sets out a claim which, if sustained 
by the proof, would merit some action thereon by Congress, 
they may call for evidence and proceed to the investigation 
thereof themselves, or they may transmit the same to the 
Court of Claims for proofs and trial. 

Sec. 3. That in the Court of Claims cases so transmitted 
shall be proceeded with as other cases are tried therein, and 
under such rules as have been or may be adopted. All laws 
relating to the method of procedure in said Court, so far as 
applicable, shall apply to such cases. 

Sec. 4. That if upon the trial the Court finds that the 
claimants, or any of them, have proved a legal cause of action 
against the United States, which is not previously barred by 
law, judgment shall be entered accordingly, with right of 
appeal to the Supreme Court under existing laws and r^ula- 
tions. In all other cases the Court shall find the facts and 
report the same to Congress, with such suggestions as may be 
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deemed useful for the consideration of the committee in de« 
termining what relief, if any, should be given. 

3fiC« 5. That no bilLfor private relief, except for pension, 
shall be presented to the Senate or House of Representatives, 
except through a committee, after a petition therefor has been 
considered and investigated as aforesaid by such committee or 
by the Court of Claims. 

Sec. 6. That reports from the Court of Claims shall be 
continued from Congress to Congress until acted upon. 

Wm. E. Earle, 

Charles Borcherling, 

John C. Haskell, VOommiUee^ 

E. B. Sherman, | 

Austen G, Fox, J 



Digitized by VjOOQIC 



OBITUARIES- 



DISTRICT OF COLUMBIA. 



FLETCHER P, CUPPY. 

FliCrrcHEB P. Cuppy was born in the year 1828^ on a 
farm a few miles east of Dayton^ Montgomery County, 
Ohio. 

After preparing for oolite, he entered the Delaware Uni* 
versity, at Delaware, Ohio, from which he graduated. 

He read law at Dayton, and was admitted to the Bar when 
he was twenty-three or twenty-four years old. 

He established himself in the practice of the law at Day- 
ton, and soon acquired quite a reputation in his profession, 
especially as a criminal lawyer. In this branch of the prac^ 
tice he was particularly sucpessful. In 1858 he was elected 
as a llepublican to the State Senate of Ohio for the term of 
two years, commencing January, 1860. He was a useful and 
hi);hly respectable member of that body. During his term 
of service the late Civil War was commenced, and he partici- 
pated fully with his fellow l^islators in putting the great 
State of Ohio in financial and military position to sustain 
her share in the great struggle for the maintenance of the 
Union. 

In 1863, or 1864, having met with considerable financial 
reverses on account of the dishonest transactions of a busi- 
ness partner, whom he had fully trusted, he removed to 
Washington City and took a pasition as a law clerk in the 
Post-ofiice Department. In 1867 he was appointed Register 
of Deeds of the District of Columbia, M'hich office he held 

(406) 
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for several years. Before leaving the Begister's o£Sce he 
opened an offioe for the practice of his profession in Wash- 
ington. 

His practice was mostly in Government business, but he 
tried some very important causes m the Supreme Court of the 
District and in the Supreme Court of the United States. 

He was one of the counsel for Choctaw Indians in their 
great case against the Government, in which they recovered 
at the October term for 1866 between three and four millions 
of dollars. 

Several prominent lawyers were associated with him in 
this case, but it is doing no injustice to his associates to say 
that their success was largely due to his painstaking and care- 
ful and intelligent aid. 

Mr. Cuppy's death occurred March 30, 1887. He was 
found dead in his room at a hotel at the Hot Springs in 
Arkansas, whither he had gone for treatment for rheuma- 
tism. 

Mr. Cuppy was an honest, honorable, and high-minded 
gentleman, as well as an excellent lawyer. He was univer- 
sally esteemed by those who knew him best. 



KENTUCKY. 



WILLIAM PRESTON. 

Within the past year the American Bar Association has 
been called upon to lament the death of those who added by 
their lives and acquirements lustre to our profession and 
honor to our country. Our late President, John W. Steven- 
son, of Kentucky ; Judge Poland, of Vermont, Chairman of 
our Executive Committee, and William Preston, of Kentucky, 
have left unfilled places in the Bar Association. We realize 
this &ct as it presses on our attention. We signalize our 
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appreciation of it by fitting tributes expressing those feelings 
which only such a cause could excite. 

William Preston was a lawyer of distinguished ability, 
well trained^ thoroughly instructed according to the system of 
legal preparation and study that was considered essential to 
the full equipment for the Bar. 

He was of Irish descent. His great grandfather, John Pres- 
ton, emigrated from the County Derry and settled in Virginia 
in 1739. The only son of J6hn Preston was William Pres- 
ton, a colonel in the Bevolutionary War. He was wounded 
at Guilford and was killed in battle during the War for In< 
dependence. 

He had controlled the entire list of surveys in Western 
Virginia and the entire r^ion which now forms Kentucky. 
He had also received a military grant of one thousand acres 
of land near Louisville, Kentucky. This he left to his third 
son, William, who entered the regular army and served with 
credit under General Wayne and in the defense of the West. 
He subsequently married Caroline Hancock, the daughter 
of Colonel George Hancock, an officer in the Revolutionary. 
War, a member of Congress, and a man greatly beloved in 
his State, who died in Fotheringay, Virginia, in 1820. In 
1815 William Preston moved to Kentucky and settled on his 
estate, part of which is now the site of Louisville. William 
Preston was his son. He was most liberally and thoroughly 
educated at Augusta and St. Joseph^s College in Ken- 
tucky, and at Yale College in New Haven. In his twenty- 
second year he graduated in the Law Department of Har- 
vard University when that department was under the control 
and teaching of Story and Greenleaf. In 1840 he entered 
on the practice of law in Louisville, being associated with the 
Hon. William J. Graves, but devoted most of his time to the 
control of his large landed estate. During the Mexican War 
he served as Lieutenant-Colonel of the Fourth Regiment of 
Kentucky Volunteers. At the close of this war he returned 
to Louisville, where in 1849 he was elected as a member of 
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* the Convention whicb framed the present Constitution of the 
State of Kentucky. In that body he took a prominent and 
most active part in the debates^ opposing the ^ Native Ameri- 
can ^' party. In the following year he was elected to the Legis- 
lature from Louisville. In 1851 he was elected to the State 
Senate^ and in 1852 was elected to fill a vacancy in Congress. 
He resigned as State Senator to accept the position of Congress- 
man. In 1853 he was re-elected to Congress and served the 
regular term. In 1852 he was Presidential Elector for the 
State at large^ voting for Scott. He was a delegate to the 
Convention at Cincinnati in 1856 which nominated 
Buchanan for President of the United States. Mr. Buchanan 
as President appointed him in 1858 as Minister to the Court 
of Spain. In this capacity he served until South Carolina 
seceded^ when he forwarded his resignation and returned to 
Kentucky. He joined Greneral Albert Sidney Johnston at 
Bowling Green and served on his staff as Colonel until the 
battle of Shiloh^ where Johnston fell^ mortally wounded, and 
died in Colonel Preston's arms. Soon after this he was pro- 
moted to the position of Brigadier-Greneral. He was engaged 
in all the leading battles of the South, especially in Tennessee 
and surrounding pbints. He was at Corinth and at the first 
siege of Yicksburg. As a division commander at Chicka- 
mauga he especially distinguished himself, and won a high 
reputation for personal bravery. In the winter of 1863 he 
was appointed Confederate States Minister to Mexico, but 
seeing that his mission there was useless, he requested to be 
recalled. He joined Greneral E. Kirby Smith in Texas, and 
was promoted to the position of Major-Greneral. In 1866 
he moved with his family to Lexington, where he has ever 
since resided. In 1869 he served in the Legislature froodi 
Lexington. That was his last public service. As an accom- 
plished man, a brave and skillful soldier, a polished diplo- 
mat, and an influential political leader and finished and elo- 
quent orator, he was beloved and admired by all who knew 
him. 
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In 1840 he married Miss Mai^ret WtcUiffdy theyonngeat 
daaghter of Hon^ Robert Wiekliffe, of Lexington. His wife 
and six ehildren survive him* HLs home was dedicated to 
the most enlai^ed hospitality, both sincere and profuse. 

Such a life cannot go out and not leave a dark shadow. 
The gloom of grief too surely is manifest to be described. 
The Bar has reason for its regret. The country will find 
such a character worthy of its history. 

Mr. Preston was born October 6, 1816, and died Septem- 
ber 24, 1887. 

His life was full of great responsibility. He filled important 
public trusts. 

In his personal or public relations his individuality at- 
tracted, impressed, and dominated. Physically a superb type 
of the highest form of manhood, he had the rounded grace, 
dignity, accomplishments, and attainments of the gentleman. 
His wide culture, his exquisite taste, his large attainments, 
his ornate oratory, his unflagging industry, his lofly courtesy, 
and exceptional courage were but manifestations of his nature. 
Mr. Preston's speeches at the sessions of the Bar Association 
proved that his ability and beauty of expression in his later 
years, were powers unimpaired. With an unspotted name and 
a stainless character, he has gone to the judgment seat of Grod. 



LOUISIANA. 



JOHN H. KENNARD. 

JoHtr H. Kbnnabd, who died in New Orleans on the 
2d of May, 1887, at the age of fifty, was a native of Kent 
County, Maryland. After a short . course at Washington 
College he entered the University of Virginia, where he 
pursued elective studies in classics, ethics, and law, and where 
he took a conspicuous position in political studies and delutte. 
About the year 1856 he went to Louisiana, and was gradu- 
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ated at the law school of the UoiverBity of Louisiana in New 
Orleans^ and entered upon the practice of hie profession in 
that city. After the dose of the late war he resumed 
practice in New Orleans and also engaged in cotton-planting. 
In November^ 1872, he was appointed a Justice of the 
Supreme Court of Louisiana to fill a vacancy, and held the 
position until March, 1873. The opinions he delivered 
during this brief period are found in the twenty-fifth volume 
of the Annual Reports of that State. 

In 1877 he was made President of the Board of Admin- 
istrators of the University of Louisiana, and was most active 
and useful in extending and building up that institution — now 
-consolidated with the Tulane University. During the same 
period he was a prominent member of the Chamber of Com- 
merce of New Orleans, and contributed largely to the efforts 
of that body in those plans of public improvement which 
resulted in the construction of the jetties at the mouth of the 
Mississippi and in the building of railways to Texas. 

As a lawyer. Judge Kennard did not feel much interest in 
technicalities nor in the mere literature of 1^1 science. As 
an advocate he was plain, direct, and aggressive. And while 
attending with fidelity to his professional engagements, he 
always felt that he owed a duty to the State and city where 
he lived, and distinguished himself by his public spirit as 
well as by his private and domestic virtues. 



MISSISSIPPL 



REUBEN O. REYNOLDS. 

Reuben O. Reynolds, a member of the American Bar 
Association, departed this life at his residence in Aberdeeui 
Mississippi, on the fourth day of September, 1887, after an 
illness of some weeks. 

Colonel Reynolds was born in Madison, Morgan County, 
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Greorgia, but at aa early age removed with his parents to 
Aberdeen, Mississippi, where he has oontinuously resided 
since. Having acquired the rudiments of an education at 
home, he for a time attended Lagrange College, at Athens, 
Alabama, and afterward was graduated with the degree of 
B. A. from the University of Georgia, at Athens, in that 
State. Soon thereafter he matriculated in the Law Depart- 
ment of the University of Virginia, where, in the year 1856^ 
he took the degree of Bachelor of Laws. Returning to his 
home at Aberdeen, he soon after married Miss Mollie Eng- 
lish, whose premature death shortly afler dissolved this con- 
nection, t 

In 1856 Colonel Reynolds associated himself in partner- 
ship in the practice of the law at Aberdeen, Mississippi, with 
William Gaston Henderson, afterward Chancellor of the then 
First or Coast District of the State of Mississippi, which 
partnership was dissolved afler a continuance of some twelve 
or eighteen months. 

On the first day of January, 1858, he formed a law part- 
nership with Hon. Lock E. Houston, of Aberdeen, which 
was terminated March 1, 1887, by Judge Houston's accept- 
ing a position on the Bench. 

In 1861 the subject of this notice entered the Confederate 
army, was elected first lieutenant of his company, and was 
promoted successively to the position of captain, major, and 
lieutenant-colonel of the Eleventh Mississippi Regiment of 
Infantry. He was twice wounded, once in the 1^, at Sharps- 
burg, and once in the arm, at the last battle of Petersburg, 
thereby losing his left arm. 

Early in 1865 he was married to Miss Sarah B.Young, by 
whom he had six children, who survive him. 

In 1866 he was elected Reporter of the High Court of Er- 
rors and Appeals of Mississippi, and as such reported and 
edited the fortieth, forty-first, and forty-second volumes of 
Mississippi Reports. 

In 1875 he was elected State Senator from his district^ 
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which position he held for three successive sessions, twelve 
years, and was three times unanimously elected President pro 
tempore of that body. 

As a lawyer Colonel Reynolds was remarkable for the 
variety of his general learning and his wonderful memory for 
adjudicated cases. 

As an advocate he was fluent, ready, concise, and clear. 
He was never ambiguous, cloudy, or obscure. He had the 
&culty of making himself thoroughly understood, even to the 
dullest comprehension. 

His success at the Bar was equal to his great abilities. He 
was a progressive, public-spirited citizen, and was always 
foremost in great public enterprises. 



NEW HAMPSHIRE. 



AUSTIN F. PIKE. 

AusTiK F. Pike was born at Hebron, N. H., October 
16, 1819, and was reared and educated in a section of the 
State widely celebrated for grandeur and beauty of scenery, 
and among a class of people noted for industry, intelligence, 
and honesty. 

He attended school in Hebron until about fifteen years of 
age, and afterward at Plymouth, N. H., and Newbury, Vt., 
Academies, and was recognized as one of the most faithful 
and persevering students in those institutions. His school 
days, however, were full of discouragements, and were finally 
brought to a close by ill health. He reluctantly gave up his 
dearly cherished hope of a collegiate course of study and for 
a time abandoned even the expectation of a professional life. 
His health having improved somewhat, he commenced the 
study of law with Hon. George W. Nesmith, in Franklin, in 
1841, and in 1844 was ac^mitted to the Bar. He immediately 
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entered npon the active practice of his profession as the part* 
ner of Mr. Nesmith. 

The firm of Nesmith & Pike was dissolved when. Judge 
Nesmith was appointed to the Beneh^ and soon after Mr. Pike 
associated himself with Hcfn. Daniel Barnard, now Attorney 
General. The firm of Pike & Barnard continued for several 
years. Later, Mr. Pike formed a partnership with Hon. Isaac 
N. Blodget, now one of the Justices of the Supreme Oourt, 
and during the last years of his life he had, as a partner, hia 
son-in-law, Frank N. Parsons. 

From the beginning of his career his success was assured^ 
and it was as a lawyer that he was best known in New Hamp« 
shire. His studies did not cease with his admission to the 
Bar ; to the day of his death he was always to be found at his 
books when at his home or his office. Better than all else 
save his family he loved his profession. It was the tax- 
master of his hours of labor and the mistress of his moments 
of pleasure. All his life he worked in his chosen field with a 
diligence that knew no relaxation. He was methodical, 
painstaking, and untiring, and when he had once prepared a 
case he was never surprised at any move of his opponents. 
He was connected with many of the most important civil and 
criminal cases of the State, and never junior or senior counsel 
associated with him put more labor into a case than he. The 
cause of his clients was his own. Popular clamor never 
moved him^he even seemed stronger when prejudice ran 
against his clients— and no consideration of personal interest 
could induce him to abandon a case when once enlisted. 

He had a thoroughly legal mind, and his counsel was 
widely sought. Toward younger members of the Bar he was 
always considerate, and he was without envy as an associate. 
While he was not a natural orator, he was recognissed as a 
strong advocate. Lacking the brilliancy that so often capti** 
vates a jury and obscures a cause, he was possessed of that 
positive earnestness that carries conviction. 

It was, however, before the full bench that he displayed 
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his greatest power. The Sapreme Court had great respect 
for his opinioDSy and no member of the Bar commanded better 
attention when he addressed the Court. There was seareeljr 
a time within a quarter of a century of his death that he 
could not have been appointed to ady vacancy that occurred on 
the Bench of his State had he desired the position. 

While the law was his pride and his life work^ he was not 
indifferent to politics. Early in life he took an interest in 
public questions. In 1850; 1851^ and 1862; he represented 
Franklin in the lower bmncb of the L^islature^ In 1857 
and 1858 he was a member of the State Senate^ the latter 
year having been chosen President of that branchy a position 
that corresponds to that of liieutenant-Govemor of other 
States. 

In 1865 and 1866 he was returned to the House of Repre- 
sentatives from Franklin^ and in 1886 was made Speaker of 
that body. He was a distinguished and efficient presiding 
officer. For three years be was Chairman of the Republican 
State Committee^ and in 1856 was a delegate to the National 
Convention that nominated Fremont for the Presidency. In 
1872 he was elected a member of Congress from the old 
Second District; and at the close of his term returned to his 
law practice^ abandoning, as he supposed^ politics forever. 
But in 1883 there came the memorable contest in the Legis- 
lature to elect a United States Senator, which ended by his 
election. 

He entered the Senate in December, 1883, and served 
through the whole of the Forty-eighth Congress and during 
the greater part of the first session of the Forty-ninth. His 
membership was less than three years, yet in that time he had 
grown in the confidence and respect of that body as few 
men da He was a tireless worker, accepting his appointed 
tasks with cheerfulness and discharging his duties oonscieu" 
tiously. 

He was a member of two important committees, those of 
Claims and the District of Columbia, and at the reorganiza- 
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tioQ of the committees at the second session of the Forty- 
eighth Congress he was made Chairman of the former Com- 
mittee. Its labors are immense, involving, as thej do, the 
adjustment of thousands of claims barred by some technicality 
at the departments. The humblest individual, however, 
always received from him a patient hearing, and unquestion- 
ably his death was hastened by his devotion to his work. 
While he took little part in debate, hi^ su^estions in the 
Committee and on the floor always carried weight. Had he 
lived to the close of his term, his influence in that body would 
have been second to but few. The feeling tributes of Senators 
Edmunds, Hoar, Dolph, and others, at the time the Senate 
took official recognition of his death, attest their respect and 
confidence in his integrity. 

Mr. Pike was an early member of this Association, and, 
although circumstances prevented him from being present at 
its meetings, he took a lively interest in its proceedings, and 
believed in the great good that would result to the profession 
from its establishment. 

The writer of this was a student in and was admitted to the 
Bar from Mr. Pike's office, and from his personal acquaintance 
and the enjoyment of his friendship is unwilling to allow the 
opportunity to pass without earnestly expressing his great 
respect and sincere attachment for him. He was a strong, 
true, and noble man. 

We cannot better finish this brief tribute than by quoting 
the closing paragraphs of the eulogy by Hon. H. W. Blair, 
from New Hampshire, in the United States Senate, February 
16, 1887 : 

'^ Senator Pike died at his home in Franklin, N. H., on the 
8th day of October, 1886. He was buried with the highest 
honors of the nation and of the State, amid the lamentations 
of the people among whom he had lived and by whom he was 
loved so well, on the banks of the Merrimack, just where the 
cold and dancing waters of the Pennigewassett unite with 
those of the peaceful Winnepisaukee to form that wonderful 
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stream which, while like all things of beauty it is a joy for- 
ever^ is also^ by its perpetual and blessed industry in the ser- 
vice of mankind^ an appropriate type of his laborious and 
useful life. 

" In conclusion, I may briefly say of our departed friend 
that in the practice of his profession he was able, faithful, and 
successful. He was true to his client and true to the court. 
He bad in a high degree the qualifications of a great judge, 
but though often proposed for judicial station he remained at 
the Bar from choice. In political life he was broad, states- 
manlike, and patriotic, free from partisan bitterness and the 
petty planning and plotting for personal or party advantage 
which are sometimes developed in the practical working of 
our form of government. He saw things in their larger re- 
lations, and loved every inch of the national soil and every 
citizen of the United States. 

'' As a husband and father he was pure and affectionate, a 
very model in domestic life. In private intercourse few men 
were more pleasant or instructive, and young men invariably 
found in him a wise and sympathetic adviser and friend. 
He never forgot the intense struggle by which his own 
career had become victory, and he was full of suggestion, en- 
couragement, and hope for those whose success depended on 
the same hard conditions upou which his own had been 
achieved. 

'^ He was a strong and trusted factor in all the affairs of the 
community and of the State, and has gone to his grave amid 
the sorrow and benediction of that people who knew him 
longest and therefore loved him best. 

" The nation has need of such men always, and never more 
than now. His death at the opening of what I believe would 
have been a long and most valuable public service had his 
life and health been spared, is an affliction to the whole 
country, and the Senate may well pause, even in the rapidly 
waning hours of the session, to pay to his-memoRy.'this tribute 
of honor and of love." 
27 
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JOHN M. SHIRLEY. 

John Major Shirley was born in that part of Sanborn- 
town now East Tilton, N. H.^ November 16, 1831, and 
died at his home in Andover, N. H., May 21, 1887. He 
came of the rugged Sootch-Irish stock which left its charac^ 
teristics strongly impressed upon many New Hampshire 
towns. He was the youngest of four children, and his early 
years were passed in the school of adversity. Of other 
schooling he had little enough. In early boyhood he at- 
tended the brief terms at the district school, and after enjoy- 
ing the advantages of three terms at the Sani)orntown High 
School, was obliged at fourteen years of age to abandon his 
studies for work to aid the family. 

He afterward was able to attend a few terms more at 
Northfield Academy. It was his purpose to prepare for col- 
lege, but his eyesight nearly failing him, the project was 
abandoned. He taught school and worked upon a farm until 
May 30, 1850, when he entered the law office of Asa P. 
Gate and Benjamin A. Rogers, at what is now Tilton, and was 
admitted to the Bar in Belknap County, September 13, 
1854. 

For the next seven months he was employed in the office 
where he had studied, receiving forty dollars as compensation 
for his services. 

October 1, 1855, he entered into a partnership with 
Samuel Butterfield of Andover, and removing to that town, 
made it his home, remaining in the constant practice of his 
profession to the time of his death. 

The partnership with Butterfield was terminated in 1860. 
Subsequently partnerships were formed for brief periods with 
John P. Carr, Jr., Clarence E. Carr, and George F. Stone, 
but the work of the firm always bore the strong mind of its 
leading member. 

It was in an individual capacity that he stood for many 
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years as a leading lawyer of Merrimack and Grafton Counties. 
His personal characteristios made him a man of mark in his 
profession. Honest, resolute, uncompromising, and without 
fear, he knew nothing of policy, and had little tact in smooth- 
ing the rougher side of human nature, but &s a practitioner he 
was noted for stanch fidelity to the interests of his clients, 
never yielding one jot or tittle of what he considered the lat- 
ter's rights. Tenacious to a fault, he could not brook the 
thought of compromise. As an investigator in difficult and 
intricate cases, in the work of hewing, as it were, a road 
through a new country, he had few peers and no superiors. 
Persistent and laborious, he worked up his case with unceas- 
ing care, and always came into court fully prepared, with a 
thorough knowledge of the law and a keen appreciation of 
the weight of evidence. He possessed a powerful memory, 
and his fund of information was inexhaustible. He was a 
deep and vigorous writer on legal subjects, and was well and 
favorably known to members of his profession far beyond 
the limits of his native state. 

He was one of the earliest members of the American Bar' 
Association, and was member for New Hampshire of its Gen- 
eral Council until last year, when he resigned because of ill 
health. 

His address, delivered before the Association at Saratoga, 
on the general practice of law attracted wide attention, and 
was printed as a separate paper for distribution among the 
members of the profession as a valuable addition to the liter- 
ature of the law. In addition to many valuable contri- 
butions to the law journals of his time, he was author of the 
history of the Dartmouth College Causes, a work characterized 
by elaborate research and profound legal knowledge of the 
subject, and which was recognized as a classic in legal litera- 
ture. 

Mr. Shirley took a deep interest in the affiiirs of his adop- 
ted town, and was held in high esteem by his fellow-citizens. 
He was made Postmaster in the first year of his residence in 
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Andover^ represented the towu in the Jjegislature several 
terms, and was a delegate to the Constitutional Convention of 
1876, and was at the head of the School Committee manj 
years, besides taking a deep interest in the Unitarian School, 
known as Proctor Academy, as he did in everything else per- 
taining to the prosperity of the town. 

He was admitted an Attorney and Counselor of the Cir- 
cuit Court of the United States in 1865, received the degree 
of Master of Arts from Dartmouth College in the same year, 
and in 1871 was appointed Reporter of the decisions of the 
Supreme Court of New Hampshire, holding the position 
until removed for his political opinions in 1876. 

He was also an active member of the New Hampshire His- 
torical Society, and prepared many papers in its interest, 
that on " The Early Jurisprudence of New Hampshire'' being 
regarded as one of the most valuable ever read before that 
organisation. 

As a Free Mason Mr. Shirley manifested the same capacity 
for work that he displayed in all other lines of his active life. 

He was a charter member of Eiearsarge Lodge of Andover, 
and also a member of Horace Chase Chapter, and Mt. 
Horeb Commandery of Concord. He was a Scottish Rite 
member 32^, and a thorough student in the history of the 
Order. He was for many years Chairman of the Committee 
on Trials and Appeals in the Grand Liodge of New Hampshire, 
where his keen perception of facts and his innate love of 
justice made him couspicuous and valuable among the frater- 
nity. 

Beginning with no other advantages than an indomitable 
will and broad mental capacity, under the discipline of adver- 
sity, Mr. Shirley developed and made a proud record for him- 
self, stood high among his fellow-men, and left his mark 
upon the times. As a lawyer he had the respect of the mem- 
bers of his profession ; his townsmen esteemed him as an 
honest, active, and whole-hearted citizen, while in his home 
life he was a fiiithful and devoted husband and father. He 
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was an ardent friend and a rugged hater. He was an able 
lawyer, a broad-minded citizen, a sacoessful, self-made man. 
The New Hampshire Bar has lost within a few years sev- 
eral- very prominent and able members. Probably no state 
in the Union has suffered heavier loss than this state, and 
among the gifted men who have thus fallen, while leading in 
the van of professional and public life, no one is remembered 
by the profession and the people with higher respect or warmer 
attachment than Mr. Shirlev. 



NEW YORK. 



AARON J. VANDERPOEL. 

The life of A. J. Vanderpoel during the entire period from 
his admission to the Bar in October, 1846, at the age of 
twenty-one years, to the time of his sudden death, August 
22, 1887, was mainly spent in the active practice of the law 
in New York. A professional career was marked out for him, 
not less by his own early choice than by inheritance, his 
father, an eminent physician in Columbia County, being one 
of three brothers of whom the other two held high judicial 
stations, one as Circuit Judge of the Third Circuit of this 
State from 1830 to 1838, and the other as a Judge of the Supe- 
rior Court of New York city from 1846 to 1860. After gradu- 
ating at the University of the City of New York in the class 
of 1843, he b^an at once the study of the law, and soon after 
his entrance on active practice came, by dint of untiring per- 
severance and industry and the apt use of opportunity, to be 
identified in an exceptional degree with contested cases at 
Nisi Prius. His experience and skill as counsel in the litiga- 
tions in which during many years he represented the Sheriff 
of the city and. county, made him thoroughly versed, both as 
respects the common law and the statutory law, in the wide 
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range of principles and practice which those cases necessarily 
involved, and brought him into close contact with the whole 
body of the Bar. As his general clientage rapidly increased, 
bringing weightier responsibilities and a wider sphere of 
activity, he kept pace with their requirements, aiding largely 
in the appellate courts and in the court of last resort in the 
solution and settlement of many of the new and intricate 
questions to which the commercial enterprise of recent years 
has given rise, and attaining a leadership which was the recog- 
nized reward of his individual talents and of his singleness of 
purpose in the discharge of his professional duties. 

The secret of his success lay in his vigorous intellect and 
clear mental perception, his firm grasp of I^al principles, his 
thorough familiarity with the technical side of the law, his 
straightforward dealing with facts, his discriminating knowl- 
edge of adjudged cases, and his capacity for continuous appli- 
cation, only too freely used in the service of his clients, and 
pushed to the extreme of physical endurance. The labor in 
which he delighted was pursued without haste, without rest 
and apparently without fatigue. His even and genial tem- 
perament, his freedom from artifice and all doubtful or un- 
worthy expedients, the frankness and fairness of his methods, 
his self-reliance, and his unselfishness, won for him in a 
peculiar degree the respect and confidence alike of his asso- 
ciates at the Bar and of the Courts, and strengthened the ties 
of personal friendship by which so many of his professional 
brethren were bound to him. To the younger members of 
the Bar he was always ready to give the benefit of his* many- 
sided experience and learning, and for several years next pre- 
ceding his death he had been the head of the Law School of 
his Alma Mater. 

He was versed in the literature of the law, and fond of 
whatever in art or personal reminiscence illustrated its annals 
or perpetuated the memories of its jurists or the progress of 
its jurisprudence. As Librarian of the Law Institute for 
many years, he was most assiduous in the care and promotion 
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of its interests. No one excelled him in the number or variety 
of litigated cases requiring constant attention in the courts. 
No more familiar presence at the Bar or before the Bench 
than his can be instanced. 



BENJAMIN A. WILLIS. 

Mr. Willis was born of Quaker parentage in Rosyln, L. 
I.; March 24^ 1840. He was graduated by Union College 
in 1861^ and studied law at Poughkeepsie and with William 
M. Ingraham in Brooklyn. In 1862 he raised a company 
at Rosslyn and entered the army. He served in the One 
Hundred and Nineteenth New York^ and subsequently as 
colonel in the Twelfth New York Regiment, and continued 
in the service until the close of the war, participating in the 
battles of Chancellorsville and of Grettysburg. Subsequently 
he resumed the practice of his profession, and at the time of 
his death he had an office in Wall Street. 

He was elected to the Forty-fourth Congress in 1874 as a 
Liberal Republican, indorsed by the Democrats. He was 
re-elected two years later over Levi P. Morton. For some 
years Mr. Willis was a warm friend of Samuel J. Tilden. 
He was a member of the Grand Army of the Republic and 
of the Union and Manhattan Clubs. 

He was married on June 3, 1873, to Lillie Evelyn Ma- 
cauley, whose ancestors also belonged to the Society of 
Friends. Mr. Willis was a member of the Episcopal Church 
and a vestryman for several years of the church called " The 
Heavenly Rest," situate on Fifth Avenue, New York. He 
was also for four years a Trustee in the Church of the Holy 
Trinity in the same city. 

He was a strong temperance advocate, and himself a total 
abstinence man. 

He died on October 13, 1886, six days after the birth of 
his twin children — a boy and a girl. ' 

He left a wife and four children. 
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OHIO. 



MICHAEL AUGUSTUS DAUGHERTY. 

Michael Augustus Daughebty was born Novemijer 
27, 1816, at Baltimore, Md. His parents emigrated from 
the North of Ireland about the year 1810. He was educated 
at the Baltimore Academy, where he graduated. At the age 
of nineteen years he came to Ohio, and shortly afterward 
commenced the study of medicine under Dr. Z. Kreider, of 
Lancaster, Fairfield County. 

After pursuing the study of medicine until he was almost 
ready to enter upon its practice, his necessities became such 
that he was compelled to abandon it and teach school for 
some time, during which the further prosecution of the study 
of medicine became distasteful to hitn, and he entered upon 
the preparation for the profession which he has so eminently 
graced and honored. 

He settled at Lancaster, read law with Hon. John 
Graraghty, and was admitted to practice by the Supreme Court 
of Ohio in 1838 on the circuit at Dayton. He at once en- 
tered upon the practice of his profession at Lancaster, and 
very soon took a high position at the Bar, at that time one of 
the moat celebrated in the state. 

A long and serious illness during the winter of 1849-60, 
and his slow recovery therefrom, made it imperative that he 
quit the arduous labors of the practice, which he did with 
the intention, however, of resuming it as soon as his health 
would permit. 

By the advice of his physician and the influence of his 
esteemed friend, Mr. D. Tallmadge, the president of the bank, 
he became the cashier and manager of the Hocking Valley 
Branch State Bank of Ohio, in which position he remained 
for five years, mani^ing it with marked success. 

At the end of this period (1855) fully restored to his 
former strength and vigor of mind and body, he entered into 
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a law partnership with the late Hocking H, Hunter, which 
continued until February, 1872, when it was dissolved bj 
the death of Mr. Hunter. 

In 1860 he was a delegate from Ohio to the Charleston 
Convention, where he steadfastly supported the candidacy of 
Stephen A. Douglas throughout that long and memorable 
contest which marked a crisis in the history of our country, 
and in 1872 he was again sent as a delegate to the National 
Democratic Convention which met at Baltimore. 

In 1869 he was elected on the Democratic ticket to the 
State Senate, and re-elected in 1871, and did much important 
work as a member of the Judiciary Committee in shaping 
and directing legislation. In 1873 he was defeated by a 
small majority as candidate for Attomey*General. 

The work with which Mr. Daugherty^s name is most im- 
perishably associated, and to which he gave his best energies 
and mature knowledge, was a revision and consolidation of 
the statutes of the state. Appointed by Governor Allen in 
April, 1875, upon the Commission of three members provided ^ 
by law for the purpose, he devoted four years and a half of 
unremitting labor toward bringing into logical form and sys- 
tem the chaotic mass of statutory law which had theretofore 
crowded our statute books. 

Upon the passage by the General Assembly of his state, 
several years since, of an act intended to elevate the standard 
of the legal profession, providing for the appointment by the 
Supreme Court of a committee composed of leading members 
of the Bar to examine applicants for admission to practice, 
that court committed the work to a committee of which Mr. 
Daugherty was made Chairman, and that committee, with 
Mr. Daugherty as its guiding spirit, established and success- 
fully prosecuted the system of examinations which reflects 
credit upon the profession of which he was so distinguished 
a member. Upon retiring from that committee, at the close 
of 1883, he received the thanks of every member of the 
Supreme Court for his services in that respect. 
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He removed from Lancaster to Columbus in October, 1873. 
For some time before and after his removal, and until the 
day of his last illness, he, to a large extent, kept up the 
practice of his profession, chiefly, however, in select cases of 
importance, and in the higher courts, his example in which 
is before us to stimulate our efforts to render our profe^ion 
worthy of its great object — the admin istration of j ustice between 
individuals and the propagation amongst men of the obli- 
gations of civilized society, regulated by law and order. 

The latter years of his life have been given considerably 
as adviser of corporations. The last work of this character 
was in the organization of the Clinton National Bank, of 
Columbus, of which he died a director. 

From an honored and liberty-loving ancestry, the heads 
of which had fought under Celtic chiefs and had lost their 
lands in the wars of Ireland, and had felt the full weight of 
the harsh penal code which long held the Catholic Irish 
down, he inherited an uncompromising hatred of oppression 
in every form, and through all his life, public and private, he 
cherished a regard for the poor and the down-trodden, and 
whenever and wherever they needed a champion, he was 
ready in their defense, with the hope of no other reward than 
the consciousness of helping the weak. At the time of his 
death he was a member and President of the Irish Parlia- 
mentary Aid Association. . 

Mr. Daugherty was married on the twenty-fifth of May, 
1843, to Phebe M., daughter of John Wood, Esq., of Mays- 
ville, Ky,, who survives him. No child was born to them. 
He died on January 15, 1887, at his residence on East Broad 
Street, Columbus, Ohio. 
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PENNSYLVANIA. 



WILLIAM D. WETHERILL. 

V 

William D. Wetherill, of the Philadelphia Bar, died 
February 11, 1887. He was born in Lower Merion, Mont- 
gomery County, Pennsylvania, December 16, 1845, and, 
after a careful preliminary education, he entered Princeton 
College, and was graduated in 1865. His legal preceptor 
was George W. Biddle, Esq., and he was admitted to the Bar 
of Philadelphia June 13, 1868. 

He became a successful practitioner, and, with fine intelli- 
gence, acquired an extensive knowledge of the law, his char- 
acter and ability securing the respect and confidence of all 
with whom he was associated, and giving the promise of pro- 
fessional distinction. 



RHODE ISLAND. 



JOHN P. GREGORY. 

John P. Gregory, of Lincoln, Rhode Island, died 
at his home in Central Falls, August 5, 1887, of Bright's 
disease) at the age of forty-seven years. Mr. Gr^ory was 
born in the old Dawley house, situated on the north side of 
the old Baptist Church, on High Street, in that village, then 
a part of the town of Smithfield, March 3, 1840. He re- 
ceived a common school education in the public schools, and 
then served his time at the brick masons' trade, but was 
obliged to give it up, as he was subject to hemorrhages from 
the head. His father died when Mr. Gregory was but a 
child, and his mother was obliged to work in the mill in order 
to support her family. It was by her aid that he was allowed 
to finish his education. He graduated from the State Nor- 
mal School, and obtained a school to teach in the southern 
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part of the state. During his leisure momeDts he studied 
law, and was admitted to the Bar February 17, 1866. At 
the consolidation of the courts of the towns of Lincoln and 
Pawtucket he was appointed one of the Justices of the Court 
of Magistrates, and served in that capacity from 1865 to 
1871. He was chosen Representative to the General 
Assembly from the town of Lincoln from 1878 to 
1884, and Senator from 1884 to the time of his death. 
He has been Town Solicitor for the past two years. In 
M the positions he was called* upon to fill- he proved 
himself worthy and capable, and as a citizen he was 
highly respected by all. Dtrring his term of service in the 
Lagisiature, both as Representative and again as Senator, he 
commanded the highest respect of all his associates of what- 
ever party complexion. From his conservatism and thorough 
knowledge of the usages of the l^islative body he wsa 
regarded as one of the leading members of the General 
Assembly, and, while in the Senate, occupied one of the most 
important positions on its committees, that of Chairman of 
the Judiciary Committee. His death will thus be felt as a 
serious loss to the whole state. 

As a lawyer Mr. Gregory was very technical, and his 
opinions on the construction of statutes were very apt to be 
confirmed by the decisions of the courts. He was well read 
in the common law, and very careful in giving advice in it, 
seeking, if possible, confirmation of his views by other law- 
yers before imparting them to his clients. The delicate state 
of his health confined him mostly to office practice, but when 
he did appear in the courts, his care in the preparation of his 
cases and of his arguments almost always insured him suc- 
cess. A safe counselor, a good general practitioner, and a 
studious lawyer, he will long be mourned and missed in the 
community of which he was so prominent a member. 
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SOUTH CAROLINA. 



JAMES HENRY RION. 

Jambs Henry Rion was born of English parentage at 
Montreal, Canada, on the 17th day of April, 1828. 

In earlj life he became an inmate of the family of that illus- 
trioiLS patriot and statesman, John C. Calhoun, for whose 
memory he ever cherished the warmest and most sincere 
attachment. 

His early education was chiefly obtained at Pendleton, S. 
C, the home of Mr. Calhoun, and at Savannah, Gra. In 
18 16 he was prepared to enter West Point, Mr. Calhoun at 
that time having been promised the naming of one of the 
appointees at large by President Polk. A rupture, however, 
having occurred between the President and Mr. Calhoun, the 
appointment was given to some one else. 

Mr. Rion shortly afterward entered the South Carolina 
College, then in its palmiest days, and from that Institution 
he was graduated with the highest honors of his class — a 
notable one — ^in the year 1850, his chief competitor being the 
brilliant Robert W. Barnwell, Jr. 

Immediately after his graduation he was elected Professor 
of Mathematics in Mt. Zion College, Winnsboro, S. C, and 
acceptably filled that position for a few years. 

In 1864 he entered upon the practice of the law. 

In 1858 he was elected colonel of the Twenty-fifth Regi- 
ment, State Militia, and in 1869 President of the Planters' 
Bank of Fairfield. 

In 1861, casting his life and fortune with the people of his 
state, he was elected to the colonelcy of the Sisth South Caro- 
lina Regiment. 

Throughout the war, true to his convictions, he served with 
conspicuous gallantry. 

Returning home after the war, he resumed the practice of 



Digitized by VjOOQIC 



430 OBITUARIES. 

his profession^ and soon acquired the largest practice at the 
local bar. 

He was soon after the war retained as general counsel for 
the Charlotte, Columbia and Augusta Railroad, and he con- 
tinued to hold this position up to the time of his death. He 
was also called to hold various offices of trust in the county 
of his adoption, and was at the time of his death corporation 
counsel of the town of Winnsboro, attorney for the Winns- 
boro National Bank^ and also for several railroads in the state. 

He had a place for everything, and could in the dark place 
his hand upon any paper that he desired amidst the vast 
variety of cases intrusted to his care, and all of which were 
systematically and carefully arranged in his well-appointed 
law office. 

The demands of his constantly increasing practice called 
for an extensive outlay in the matter of law books, and he 
had, at the time of his death^ perhaps the largest private law 
library in the state, besides an extensive library of literary, 
theological, medical, and scientific works, to which he always 
devoted his spare moments in the evenings. 

Recognizing his profound learning and attainments, in 
1885 Davidson College, of North Carolina, conferred upon 
him the degree of Doctor of Laws. 

In December, 1886, he was unanimoasly chosen as Presi- 
dent of the South Carolina Bar Association, a distinction 
which he prized more highly than any gift within the power 
of the people of his state. During the same year he was 
also elected a member of the American Bar Association, and 
attended its annual meeting at Saratoga, where he made many 
warm friends by his kind and genial manners and his enter- 
taining and instructive conversation. 

There are very few of the important cases which have been 
argued in the courts of upper South Carolina during the last 
twenty years in which the well-known legal skill and learn- 
ing of Colonel Rion were not invoked, for his reputation as 
a lawyer was co-extensive with the limits of the state. 
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On the 11th day of December^ 1851^ Colonel Rion was 
married to Miss Mary C. Weir^ a lady of strong intellectual 
powers, like his own, with whom he passed a life of the ut- 
most domestic peace and happiness. 

His death was sudden^ being caused by angina pectoris. 
On the 12th day of December, 1886, this noble man, loved 
and honored by all who knew him for his charity and good 
works, so frequently and unostentatiously shown to those in 
need, calmly and peacefully passed away, surrounded by a 
loving wife and devoted children, meeting death with Chris- 
tian patience and resignation, and more than heroic fortitude 



VERMONT- 



LUKE P. POLAND. 

Luke Potter Polajtd, who died at Waterville, Vt., 
July 2, 1887, was born at Westford, Vt., November 1, 
1815, his father having removed from North Brookfield, 
Mass., the year preceding. His boyhood was spent between 
the meagre allotment of the district school and the work of 
assisting his father at his joint callings of carpenter, saw- 
mill operator, and farmer. This education was supplemented 
by five months at Jericho Academy. Thus slightly equipped, 
he set forth on foot with his bundle under his arm, full of 
high hopes, to conquer the world. Under the airy castles 
which his imagination constructed in these early years, he, 
later in life, laid a secure foundation. Traveling some dozen 
miles or so, he was engaged to teach the village school at 
Morrisville, and after a successful term he there entered the 
office of Samuel A. Willard as a student at law. While 
pursuing his studies here Judge Willard sent him forth to 
establish a branch office at Greensboro, and the boy not yet 
out of him. After a year of this experience he was recalled 
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and made a partner by Judge Willard. Here he continued 
the practice of law for three years, when he opened an office 
for himself in the same village, anil at once took foremost 
rank among the promising young men of the state. He had 
made no mistake in his calling. It had been assigned him 
by a voice from above, and his recognition of this fact made 
him an accomplice to his own destiny. From this time forth 
the uncertain current of his life assumed a fixed direction. 

He was summoned from this field of labor in 1848 to the 
Supreme Bench of the state, then thirty*two years of age, 
bei&g dected by a Whig Legislature over a Whig competitor, 
himself having that year been given the second place upon 
the state ticket by the first Free Soil convention held in 
Vermont, Oscar L. Shatter being named for Governor. He 
was ever after loyal to the principles of this party and a 
champion of the n^ro race. Many years later, while occupy- 
ing the Speaker's chair in the National House of Represen- 
tatives, he called Mr. Rainey, member from South Carolina, 
to preside over the assembly, which was the first instance of 
a person of African descent occupying that position. He 
joined the Republican party upon its formation and was 
thenceforward an influential member of that party and loyal 
to its purposes, except when loyalty required the sacrifice of 
principle. He was Chairman to the Vermont delegation to 
the National Convention which first nominated Mr. Blaine. 
This delegation did not cast its vote for Mr. Blaine. After 
the nomination, being inquired of if Vermont would support 
the nominee, Judge Poland's characteristic reply was : ** Ver- 
mont usually takes a higher position than the rest of the 
country, and if we cannot bring the country up to our stand- 
ard, why, we have to come down a little to meet it. As the 
nominee of the party is Mr. Blaine, he will secure the 
usual number of votes in Vermont, which is all there is." 
He worked zealously for Mr. Blaine's election. 

He received seventeen successive elections as Judge by 
viva voce vote, and in 1860 was made Chief Justice, which 
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office he held until, in 1865, he was appointed to succeed Judge 
Col lamer in the United States Senate, and by the succeeding 
Legislature was elected to serve out the unexpired term of 
that distinguished statesman. He entered the Senate at the 
time the problems of reconstruction were vexing Congress 
and the nation, and was at once placed upon the Committee 
of Elections. His strong sense of justice and habit of judicial 
fairness, brought him into collision with the leaders of his 
own party, and provoked the censure of the more partisan of 
the leading Republican journals. But this very independence 
and tenacity for the right gave him the reputation which, 
later, when that series of investigations was begun, all of 
which had collaterally a partisan bearing, suggested him as 
the man best fitted to conduct them. 

While a member of the Senate Judiciary Committee of the 
Thirty-ninth Congress, he secured the passage* of a bill for 
the revision and consolidation of the United States Statutes, 
which had been allowed to accumulate for nearly a century 
without codification. Upon the expiration of his term in the 
Senate, he was elected to represent the Second District in the 
lower branch of Congress, and was made Chairman of the 
Committee upon the Revision of the Laws, which position he 
held until this stupendous work was completed and became 
law, in June, 1874. It is a monument more enduring than 
marble to his tireless industry as a legislator, his great ability 
as a lawyer, and passed, as it was, without change or amend- 
ment, to the implicit confidence both branches of Congress 
reposed in his faithfulness and capacity for the great trust. 

In 1870 President Grant offered him the position of Chief 
Justice of the Court of Claims. It was a position to his 
taste, and would have been accepted but for the responsibility 
he felt for the completion of this work. 

While this laborious task was in progress, in addition to 
his ordinary duties, Judge Poland, as chairman of the com- 
mittee appointed for that purpose, conducted the investigation 
of the Ku-Klux Klan outrages, the evidence in which filled 
28 
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thirteen large printed volumes. The exposures resulting from 
this investigation effectually broke up this organization, whose 
deeds were scarcely rivaled in atrocity by "The Assassins" 
of earlier and more barbarous times. He was also chairman 
of the committee which investigated the transactions of the 
Credit Mobilier Company. This work occupied some months, 
and the result was the relegation of several distinguished gen- 
tlemen to private life, who were never again able to rehabili- 
tate themselves with the public. 

He also conducted the investigation into the state of affairs 
in Arkansas, which was had at the capital of that state, and 
resulted in the prevention of all further attempts at inter- 
ference of Federal authority in the affairs of the several 
states, with its co-inhabiting mischief. The Boston Herald 
said truly that " this investigation was conducted in defiance 
of the most persistent blandishments of the Administration 
and with a Federal judgeship in Vermont awaiting the Presi- 
dent's appointment." It is true that Judge Poland was look- 
ing with anticipation toward this appointment. For his 
loyalty to justice and the principles of self-government the 
people of Arkansas hold his memory in grateful remembrance. 
One county in the state bears his name. The leading state 
journal paid him this terse tribute: "He investigated for 
the truth, found the truth, and told the truth, like the plain, 
blunt old man that he was.'' 

There was a bitter fight in the House over this measure. 
General Butler conducting the opposition, backed by the 
influence of the Administration. Judge Poland had un- 
bounded faith in the inherent capacity of truth for prevailing 
and in the terrible potency of right, and his courage never 
failed him. He snatched a splendid victory from a hostile 
House. Here many learned for the first time that that certain 
calmness of demeanor but ill expressed the keen ardor of his 
soul. 

He was elected to the Fortieth, Forty-first, Forty-second, 
Forth-third, and Forty-eighth Congresses, and during this 



Digitized by VjOOQIC 



LUKE P. POLAND. 435 

period, no member of either body was so intimately identified 
with so many important measures. He secured the passage 
of the Bankrupt Law, which had been committed to his 
keeping by the Judiciary Committee. He took active part 
in the discussion of the Geneva Award. He hotly opposed 
the passage of the act known as the " Salary Grab." He 
was one of the committee sent by Congress to Prince Ed- 
ward^s Island to consider the matter of commercial relations 
with its citizens. He was also made one of the Regents of 
the Smithsonian Institute. 

He declined to be a candidate for re-election to the Forty- 
ninth Congress, and retired from active public life, still 
wearing his advanced manhood, hale and green, leaving a 
magnificent record behind him, the record of a life still echo- 
ing on. But when called upon by his townsmen to repre- 
sent St. Johnsbury in the State Legislature of 1878, he 
cheerfully responded to the call, and later, having removed 
his residence to his farm in Waterville, the home of his boy- 
hood, he consented to represent that town (whose first repre- 
sentative had been his father) in the Legislature of 1886. 

He continued the practice of his profession in the higher 
state and the Federal courts, and his power of abridging and 
getting at once at the sum total of things, together with the 
capacity for forcing language to convey thought with inten- 
sity and perfect exactness, endowed him with the " gift of 
prevailing with the court." 

As a Tim privs judge he was eminent, and never had a 
superior in Vermont. His knowledge of practical affairs, his 
capacity to analyze cases and eliminate all that was irrelevant, 
his freedom from technicality, his sound and discriminating 
judgment, his ability to make his rulings rapidly, but with 
such solid basis of fundamental principles and such clearness 
of expression as to be convincing to the hearer, enabled him 
to transact the business of his courts with expedition and 
dignity, and to the satisfaction of litigants and the bar. In 
the Supreme Court, the same qualities rendered him eminent. 
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His opinions were not characterized by extended citations of 
authorities, but by strong logic, lucid exposition of the vital 
principles that underlie the cause in hand, and apt and prac- 
tical illustration. They are models as discussions of law 
based upon solid reason. His associate for many years upon 
the bench, Hon. James Barrett, writes concerning him ; 
" Some of the cases in which he drew the opinion of the 
court stand forth as leading cases, and his treatment of the 
subject involved ranks with the best specimens of judicial 
disquisition." 

His life-work was one of unusual disinterestedness. He had 
great faith in the people, labored for their welfare, and en- 
joyed their approval ; but he cared more for the approval of 
his own conscience. With him, politics was the science of 
human justice, and its end, to subserve human happiness. 

That he should have achieved so much, a«d acquitted him- 
self so well, was due to the wealth of his natural endow- 
ments, supplemented by that genius which Buffon defines as 
"a protracted patience," and which Carlyle called the " tran- 
scendent capacity for taking pains." Behind all this was 
that sterling integrity which displayed itself in an almost 
fierceness — the " ire of truth." His unexampled career seems 
to set limits to the laws of heredity. Without ancestors of 
specially marked gifts, there was no cumulative intelligence 
of several generations to account for his large endowment. 
Doubtless God does sometimes bestow His favors without ask- 
ing who was a man's father. 

Altogether, more than any other man, he was the distinct- 
ive product of Vermont institutions and Vermont civilization. 
Senators Phelps, Collamer, Edmunds, and others of his peers 
might have been the outgrowth of another state. Judge 
Poland, such as he was, could only have emanated from Ver- 
mont, and was one of her sons, of whom she has not few, who 
have saved the state from becoming to the outside world a 
mere geographical expression. 

The multiplicity of his political and professional duties did 
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not abridge his capacity for other work. He was for twenty- 
two years President of the First National Bank of St. Johns- 
bury ,• was one of the Trustees of the University of Veri'nont, 
which institution conferred upon him the degree of Doctor 
of Laws ; was among those who secured the organization of 
the American Bar Ajssociation, and was Chairman of its 
Executive Committee from its organization till his death ; 
took an active interest in the State Bar Association, and, 
when at home, a} ways attended State, District, and County 
Conventions, and town meetings, and into whatever he 
touched he poured a distinct personal power. 

The most admirable qualities of the man were displayed in 
his private life and in his family relations. To him the most 
fitting close of his day of toil with great and grave matters 
was a romp with the elder, or the lullaby song to the younger 
of his grandchildren. It was his uniform practice, when at 
home^ to rock the baby to sleep. In his relations to his fel- 
low-men he was urbane and affable, except to bores. Toward 
this kind he knew how to preserve a " monosyllabic aloof- 
ness." Conventional education had not destroyed his indi- 
viduality, nor had nature been driven out by culture, and he 
always displayed a lively sympathy with those occupying the 
lower walks of life, from which he had sprung. 
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MEMORANDUM OF SUBJECTS REFERRED 
TO COMMITTEES. 



Resolution of C. C. Bonney, of Illinois, introduced at the 
session of 1886, relating to the establishment of courts of 
arbitration. 

Recommitted to the Committee on Jurisprudence and Law 
Reform. (See pages 29, 40, 50.) 

Resolution of C. C. Bonney, of Illinois, offered on behalf 
of Simeon E. Baldwin, of Connecticut, relating to the en- 
actment in the several States of some uniform law to r^u- 
late the marriage of their citizens in foreign countries, and 
the proper authentication and legislation of such marriages in 
this country. 

Referred to the Committee on Juriaprudence and Law 
Reform. (See page 8L) 

Resolution of Walter George Smith, of Penasylvania, 
offered in behalf of George Hoadly, of New York, relating to 
the exchange of written or printed briefs by counsel, before 
the submission of the cause. 

Referred to the Committee on Judicial Administration and 
Remedial Procedure. (See page 82.) 

Resolution of R. L; Morris, of Tennessee, relating to an 
increase of the salaries of District Court Judges of the 
United States. 

Referred to the Committee on Judicial Administration and 
Remedial Procedure. (See page 85.) 

Resolution of J. R. Johnston, of Ohio, relating to legislation 
deemed necessary to correct the irregularities in and evils 
growing out of the present laws relating to marriage and 
divorce. 

Referred to the Committee on Jurisprudence and Law 
Reform. (See page 87.) 

(438) 
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LIST OF BAR ASSOCIATIONS IN THE 
UNITED STATES. 

Note. — This list has been compiled by the Secretary of the American 
Bar Association from replies to circulars sent out; and, while pains have 
been taken to make it as complete as possible, it is probable that some As- 
sociations have been omitted. In some cases the officers for last year 
are given where officers for 1887 are not known. The Secretary will be 
mnch indebted for information of any omissions and for corrections of the 
officers. 



NAME. 

Alabama State Bar 

AsBOciatlon. 
Mobile Bar Associa- 
tion. 
Shelby County Bar 
Association. 



ALABAMA. 

PRESIDENT. 

H. C. Tompkins, 
Montgomery. 



a G. Wagner, 
Siluria. 



SECRSTARY. 

Alexander Troy, 

Montgomery. 
Harry Pillans (in 1836), 

Mobile. 
E. S. Lyman, 

Montevallo. 



Arkansas State Bar 
Association. 



ARKANSAS. 
H. G. Bunn, 
Camden. • 



G. W. Shinn, . 
Little Rock. 



Bab Association op 

Los Angeles. 
Bab Association of 

Oakland. 

Bab Association of 

San Francisco. 



CALIFORNIA. 



S. M. Wilson, 

San Francisco. 



Thos. V. O'Brien, 
San Francisco. 



Colorado Bar Asso- 
ciation. 



COLORADO. 
J. B. Bissell, 
Leadville. 



Charles B. Clements, 
Denver. 



CONNECTICUT. 
Connecticnt State - Chas. £. Perkins, 

Bar Association. Hartford. 

New Haven Junior 
Bab Association. 

(439) 



Chas. M. Joslyn, 

Hartford. 
H. M. Hotchkiss (in 1886), 

New Haven. 
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LIST OF BAR ASSOCIATIONS 
DELAWARE. 



NAME. PRESIDENT. SECRETARY. 

Bab Association of Anthony Iliggins, Geo. H. Bates, • 
Newcastle Co. Wilmington. Wilmington. 

DISTRICT OF COLUMBIA. 

Bar Association of James G. Payne, Cliarles A. Elliott, 
the D. of Colambia. Washington. Washington. 

Federal Bar Associ- S. F. Phillips, George A. King, 
ATiONOF D. C. Washington. Washington. 



Jacksonville Bae 

association. 

Orange County Bar 

Association. 



Georgia Bar Associ- 
ation. 



FLORIDA. 
L. L, Fleming, 
. Jacksonville. 



GEORGIA. 
Clifford Anderson, 



Macon. 



C. S. Adams, 

Jacksonville. 



Walter B. Hill, 
Macon. 



ILLINOIS. 

Illinois State Bar E.B.Green, William L. Gros5«, 

Association. . ^ Mt. Carmel. Springiield. 

Chicago Bar Associ- James Ij. High, Geo. W. Cass, 
ATiON. Chicago. Chicago. 



Indiana State Bar 
AMOciation. 

Howard County Bar 
Association. 

Marion County Bar 
Association. 



INDIANA. 



Jas. C. Blacklidge, 

Eokomo. 
Ferdinand Winter, 

Indianapolis. 



John M. Judah, 
Indianapolis. 
Albert B. Kirkpatrick, 

Kokomo. 
John E. Scott, 
Indianapolis. 



IOWA. 



State Bar Associa- 
tion. 

Clark County Bar 
Association. 

Polk County Bar 
Association. 



A. B. Cummins (in 1886), 

Des Moines. 
W.M.H7land(inl886). 

Osceola. 
Geo. F. Henry (in 1886), 

Des Moines. 
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NAME. 

Bar Association of 
State of Kansas. 



PRESIDENT. 

Solon O. Thatcher, 
Lawrence. 



SECRETARY. 

John W. Day, 
Topeka. 



State 



Bar 



Bar Associa- 
tion. 



of 



Association 
Louisiana. 
New Orleans Law 
Association. 



KENTUCKY. 



LOUISIANA. 
Don CafFrey, 

Franklin. 
James McConnell, 

New Orleans. 



H. C. Brannan (in 1886), 
Louisville. 



John C. Wickliffe, 

Colfax. 
J. O. Nixon, Jr., 

New Orleans. 



State Bar Associa- 
tion. 
Cumberland Bar 

Association. 

Kennebec County 

Bar Association. 

Penobscot County 

Bar Association. 



Bar Association op 
Baltimore City. 



MAINE. 



Sewall C. Strour, 
Portland 



MARYLAND. 

J. Morrison Harris, 
Baltimore. 



C. F. Woodard (in 1886), 

Bangor. 
Edward Woodman, 

Portland. 
H. W. True (in 1886), 

Augusta. 
F. H. Appleton (in 1886), 

Bangor. 



John N. Steele, 
Baltimore. 



Bar Association of 
the City of Boston. 
Berkshire County 
Bar Association. 
Essex Bar Associa- 
tion. 
Fall River Bar As- 
sociation. 
Franklin County 
Bar Association. 
Hampden Bar Asso- 
ciation. 



MASSACHUSETTS. 

Causten Browne, Robert Grant, 
Boston. Boston. 

Thomas M. Pingsee (in 1886), 
Pittsfield. 
Wm. D. Northend, Geo. B. Ives, 

Salem. Salem. 

James M. Morton, John J. McDonough, 
Fall River. Fall River. 

John A. Aiken (in 1886), 

Greenfield. 
Robert O. Morris, 
Springfield. 
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LIST OP BAR ASSOCIATIONS 



M ASS ACHUSETT8— Cbn/inuerf. 

NAME. PBESIDBNT. 

Hampshire Bar As- 
sociation. 
Norfolk Bar Associ- Asa French, 
ATiON. Boeton. 



Plymouth County 
Bar Association. 

Worcester CJounty 
Bar Association. 

Bay County Bar As- 
sociation. 
Detroit Bar Associ- 
ation. 
Kent County Bar 

Association. 
Lenawee County Bar 

Association. 

Saginaw County Bar 

Association. 

State Bar Associ- 
ation. 

Minneapolis Bar As- 
sociation. 
St. Paul Bar Associ- 
ation. 



Mississippi Bar As- 
sociation. 

Monroe County Bar 
Association. 



Missoori Bsu: Asso- 
ciation. 

Kansas City Bar As- 
sociation. 
St. Louis Bar Associ- 
ation. 



W. S. B. Hopkins, 
Worcester. 

MICHIGAN. 



Charles L Walker, 
Detroit. 



SECRETARY. 

John B. Bottum, 
Northampton. 

Oscar A. Marden, 
Boston. 



Arthur Loud, 

Plymouth. 
Webster Thayer, 

Worcester. 

F. S. Pratt (in 1886), 

Edward W. Pendleton, 

Detroit. 
J. B. Wilson (in 1886), 

Grand Rapids. 
T. R. Payne (in 1886), 

Adrian. 
C. H. Gage (in 1886), 



MINNESOTA. 



W. J. Hahn, 

Minneapolis. 
C. D. O'Brien, 

St. Paul. 

MISSISSIPPL 
W. L. Nugent, 
Jackson. 



MISSOURI. 
John F. Phillips, 

Kansas City. 
J. V. C. Karnes, 

Kansas City. 
Gus. A. FinkQlburg, 

St. Louis. 



Hiram F.Stevens (in 18S6), 

St. Paul. 
George H. Fletcher, 

Minneapolis. 
F. G. Ingersoll, 

St. Paul. 



C. H. Alexander, 

Jackson. 
Q. O. Eckford (in 1886), 

Aberdeen. 

W. A. Alderson, 

Kansas City. 
W. A. Alderson, 

Kansas City. 
Henry Hitchcock, Jr., 

St. Louis. 
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NEBRASKA. 



NAME. 


PRESIDENT. 


SECHETAHY. 


Nebraska State 


Charles O. Wliedon, 


Lionel C. Burr, 


Bar Association. 


Linooln. 


Lincoln. 


Douglas Couhty Bab 


B. E. B. Kennedy, 


N. J. Burnham, 


Association. 


Omaha. 

NEVADA. 
None. 


Omaha. 




NEW HAMPSHIRE. 


Grafton and Coos 


William Hey wood, 


Geo. W. Chapman, 


Bar Association. 


Ijancaster. 


Haverhill. 




NEW JERSEY. 




State Bar Associa- 




JtfalcolmW.Nevin(in'86), 


tion. 




Hoboken. 


Camden County Bar 


Abraham Browning, 


B. F. H. Shreve, 


Association. 


Camden. 


Camden. 


Essex County Bar 


A. Q. Keasbey, 


Frederick S. Fish, 


Association. 


Newark. 


Newark. 


Hudson County Bar 


W. B. Williams, 


William P. Douglass, 


Association. 


Jersey City. 


Jersey City. 


Monmouth County 




James Steek (inlS86), 


Bab Association. 




Eatontown. 


Union County Law 


F.E. Marsh (Vice-P.) F. M. Voorhees, 


Library <& Bar Ass'n. 


Elizabeth. 
NEW YORK. 


Elizabeth. 


New york State 


Martin W. Cook, 


L. B. Proctor, 


Bar Association. 


Rochester. 


Albany. 


Ass^N of the Bar op 


Wm. Allen Butler, 


Silas B. Brownell, 


THE City op N. Y. 


New York. 


New York. 




NORTH CAROLINA. 




None. 






OHIO. 




State Bar Associa- 




J. T. Holmes (in 1886), 


tion. 




Columbus. 


(JuYAHOGA County 




J. H. Webster < in 1886), 


Bar Association. 




Cleveland. 
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LIST OF BAR ASSOCIATIONS 





OmO—Ooniinued. 




NAME. 


PRESIDENT. 


SECRETARY. 


Dayton Bar Associa- 


Lewis B. Gunckel, 


C. W. Dustin, 


tion. 


Dayton. 


Dayton. 


Franklin County 




S. S. Rankin (in 1886), 


Bar Association. 




Columbus. 


Hamilton County 




W. C. Cocliran (in 1886), 


Bar Association. 


OREGON. 
None. 

PENNSYLVANIA. 


Cincinnati. 


Adams County Bar 


D. Conaughy, 


John M. Kranth, 


Association. 


Gettysburg.^ 


Gettysburg. 


Allegheny County 


W. B. Negley, 


E. Y. Breck, 


Bar Association. 


Pittsburg. 


Pittsburg. 


Law As-^ociation of 


A. S. Moore, 


John M. Buchanan, 


Beaver County. 


Beaver. 


Beaver. 


Legal Assocla^tion op 




Harrison Maltzberger, 


Berks County. 




Reading. , 


Blair County Bar 


S. S. Blair, 


A. S. Landis, 


Association. 


HoUidaysburg. 


HoUidaysburg. 


Bradford County 


D. A. Overton, 


James A. Codding, 


Bar Association. 


To wan da. 


Towauda. 


Bucks County Bar 


N. C. James, 


H. O. Harris, 


Association. 


Doylestown. 


Doylestown. 


Cambria County Bar 


George M. Reade, 


A. V. Barker, 


Association. 


Ebensburgh. 


Ebensburgh. 


Center County Bar 




L. A. Schaffer, 


Association. 




Bellefonte. 


Chester County Bar 


Wm. B. Waddell. 


R. Jones Monaghan, 


Association. 


West Chester. 


West Chester. 


Clearfield County 


Joseph B. McEnally, 




Bar Association. 


Clearfield. 




Columbia County Bar 


John G. Freeze, 


Charles J. Barkly, 


Association. 


Bloomsburg. 


Bloomsburg. 


Crawford County 


W. R. Bole, 


A. G. Church, 


Law Library Ass'n. 


Meadville. 


Meadville. 


Delaware Co. Law 


Jno. R. Hinkson, 


Wm. B. Brooraall, 


Library Ass'n. 


Chester. 


Chester. 
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PENNSYLVANIA— Om^mwerf. 



KAME. 

Ebie County Bar As- 
sociation. 
Forest Bar Associa- 
tion. 
Waynesburg Bar As- 
sociation. 
Huntingdon Bar As- 
sociation. 
Law Association of 

Indiana Co. 
Lackawanna Law 
Library Ass'n. 
Lancaster Bar Asso- 
ciation. 
Lawrence Co. Bar 

Association. 
Wilkes-Barrb Law 

Library Ass'n. 
Lycoming Law Asso- 
ciation. 
McKean Co. Bar -'As- 
sociation. 
Montgomery Co. Bar 
Association. 
Northampton Co. 
Bar Association. 
Law Association of 

Philadelphia. 
Schuylkill Co. Bab 

Association. 
Snyder County Bar 

Association. 
Susquehanna Legal 

Association. 
Tioga County Bar 

Association. 
Warren County Bar 

Association. 

Westmorland Law 

a.ss0c1ati0n. 



PRESIDENT. 

Jno. p. Vincent, 

Erie. 
SamU D. Irwin, 

Tionesta. 
J. J. Buchanan, 

Waynesburg. 
Jno. M. Baily, 

Huntingdon. 
A.W.Taylor, 

Indiana. , 
W. W. Lathrop. 

H. M. North, 

Columbia. 
D. B. Kurtz, 

New Castle. 
A. T. McClintock, 

Wilk6s-Barre. 
Henry C. Parsons, 

Williamsport. 
Byron D. Hamlin, 

Smetliport. 
James Boyd, 

Norristown. 
Edward 8. Fox, 

Easton. 
G. W.Biddle, 

Philadelphia. 
Jno. W. Roseberry, 

Pottsville. 
Samuel Alleraan, 

Selin's Grrove. 
Wm. H. Jessiip, 

Scranton. 
R. C. Simpson, 

Wellsboro: 
W. M. Lindaey, 

Warren. 
H. P. Liird, 

Greensburg. 



SECRETARY. 

E. L. Whittelsey, 

Erie. 
P. Monroe Clark, 

Tionesta. 
R. F. Downey, 

Waynesburg. 
H. B. Dunn, 

Huntingdon. 
Jno. H. Pearce, 

Indiana. 
J. H. Torey. 

Jno. W. Appel, 

Lancaster. 
Jas. A. Gardner, 

New Castle. 
Geo. R. Bedford, 

Wilkes Barre. 
Jas. B. Krause, 

Williamsport. 
Geo. L. Roberts, 

Bradford. 
Wm. F. Dannehower, 

Norristown. 
Henry S. Cavanaugh, 

Easton. 
Robert D. Coxe, 

Philadelphia. 
Greo. J. Wadlinger, 

Potisville. 
Jno. II. Arnold, 

Selin's Grove. 
H. C. Jessup, 

Montrose. 
J. Harrison, 

Wellsboro. 
J. O. Parmlee, 

Warren. 
W. A. Griffith, 

Greensburg. 
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LIST OF BAB ASSOCIATIONS 



KAHE. 

Pbovidencb Bab 
Club. 



RHODE ISLAKD. 

PRESIDENT. 

Benj. F. Thurston, 
Providenoe. 



8ECBETABY. 

Lorin M. Cook, 
Providence. 



SOUTH CAROLINA. 

Sonth Carolina Bar Wm. Henry Parker, W. C. Bluet, 
Aasociation. Abbeyille. Abbeville. 



Tennessee Bar Asso* 
oiation. 

Nashvtlle Bab Asso- 
ciation. 
Shelby County Bab 
Association. 



TENNESSEE, 

H. H. Ingersoll, 
Knoxville. 

W. F. Cooper, 
Nashville. 



TEXAS. 



J. W. Bonner, 

Nashville. 
P. D. Maddin, 

Nashville. 
T. Flanaghan (in 1886), 

Memphis. 



Texas Bar Aasooia- T. J. Beall (in 1886), Chas. S. Morse, 
tlon. El Paao. Austin. 



Vermont Bar Aiiso- 
ciation. 



VERMONT. 

Chas. H. Heath, 
Montpelier. 



LomsA Bab 

ATION. 

Richmond Bab Asso- 
ciation. 



VIRGINIA. 

Associ- F. W. Sims, 

Louisa C. H. 
W. W. Henry, 
Richmond. 



Geo. W. Wing, 
Montpelier. 



Everett Perkins, 
Louisa C. H. 

Jackson Guy, 
Richmond. 



WEST VIRGINIA, 

West Virginia Bar Joseph Sprigg, 
Association. Moorefield. 

Ohio County Bab As- 
sociation. 

WISCONSIN. 

Wisconsin State Moses M. Strong, 

Bar Association. Mineral Point. 

Milwaukee Bab As- 
sociation. 



W,P. WiUey, 

Morgantown. 
H. M. Russell (in 1886), 

Wheeling. 



Edward P. Vilas, 

Madison. 
H. Morris (in 1886), 

Milwaukee. 
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DAKOTA TERRITORY. 

NAME. PRESIDENT. SECBETARY. 

Grand Forks County A. W. Bangs, W. L. Wilder, 

Bab Association. Grand Forks. Grand Forks. 

MONTANA territory! 

iMontana Bar Asso- Henry N. Blake, James U. Sanders, 

oiation. Virginia City. Helena. 

Helena Bar Associa- William Chumasero, W. E. CuUen, 
TiON. Helena. Helena. 

NEW MEXICO TERRITORY. 

New Mexico Bar Neill B. Field, Edward L. Bartlett, 

Association. Albuquerque. Santa Fe. 

UTAH TERRITORY. 

Bar Association of Ben Sheeks, H. G. McMillan, 

Salt Lake City. Salt Lake City. Salt Lake City. 
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NEXT ANNUAL MEETING. 



The next Annual Meeting will be held at Putnam's 
Music Hall, Saratoga Springs, New York, on Wednesday, 
Thursday, and Friday, August 15th, 16th, and 17th, 1888. 



(US) 
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NOTICE AS TO REPORTS. 



By order of the Executive Committee the following prices 
have beeu fixed for the reports ; they are about sufficient to 
pay the cost of printing and postage : 

Vol. 1 (1878), paper, postpaid, 50 cents. 

Vols. 2 to 10 (1879 to 1887), paper, postpaid, 75 cents. 

Vols. 8 to 10 (1885 to 1887), cloth, postpaid, $1.00. 

Each member of the Association will receive, as soon as 
[published, one copy of the proceedings for each year of his 
membership. A bound copy will be sent, unless the secretary 
as otherwise directed. Members desiring extra copies, and 
new members desiring back reports, will be charged the above 
prices. Vol. 4 is out of print, but will be reprinted shortly. 

Public libraries and educational institutions will be fur- 
nished with complete sets of the reports without expense. 

EDWARD OTIS HINKLEY, Secretary, 

215 N. Charles Street, Baltimore, Md. 
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